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ABSTRACT 

This document is a transcript of a hearing on 
provisions of the Immigration and Nationality Act that govern the 
entry and the stay o£ certain classes of nonimmigrants, including 
temporary or H-2 workers and foreign students. The hearing also 
reviewed the proposal to amend the Immigration and Nationality Act so 
that visas could be waived for nationals of certain countries that 
have a reciprocal provision for visa waiver for citizens of the 
United States entering their countries. Finally, the heainng examined 
the most recent efforts of the Immigration and Naturalization Service 
in maintaining an adequate system for immigrant document control. 
Testimony and prepared statements were given by officials of the 
United States Department of Labor, Department of Agriculture, and the 
Immigration and Naturalization Service; by officials of various trade 
associations (such as the Florida Fruit and Vegetable Association and 
the American Pulpwood Association); and by migrant rights 
organizations. Those testifying assessed the provisions of the H~2 
program on their groups* interests and offered some alternative 
amendments to the Act. (KC) 
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THE H-2 PROGRAM AND NONIMMIGRANTS 



^ MONDAY, NOVEMBER 30, 1981 

U.S. Senate, 

Subcommittee on Immigration and Refugee Policy 
'4t OF THE Committee on the Judiciary, 

Washington, D.C 
The subcommittee met, pursuant to notice, at 10:10 a.m., in room 
2228, Dirksen Senate Office Building, the Honorable Alan K. Simp- 
son (chairman of the subcoirmittee) presiding. 

OPENING STATEMENT OF HON. ALAN K. SIMPSON, A U.S. SENA- 
TOR FROM THE STATE OF WYOMING, CHAIRMAN, SUBCOMMIT- 
TEE ON IMMIGRATION AND REFUGEE POLICY 
Senator Simpson. The hearing will come to order, as we proceed 
with our efforts in this fascinating, arena of refugee and immigra- 
tion policy reform. Well, today's hearing will focus on provisions of 
the Immigration and Nationality Act which govern the entry and 
the stay of certain classes of nonimmigrants, including temporary 
or .H-2 workers and foreign students. 

We will also review the proposal to amend the INA thaj visas 
could be waived for nationals of certain countries which have a re- 
ciprocal provision for visa waiver for citizens of the United States 
entering their countries. And finall]^, we shall examine the most 
recent efforts of the INS in maintaining an adequate system for 
immigrant document control. , , , . 

Such control has been I think rather conspicuously lackmg in 
the past, with the result that nearly 50 percent of illegal immi- 
grants now residing in the United States are visa abusers. That. is a 
rather significant statistic. So effective nonimmigrant document 
control is crucial to us in the consideration of proposals which 
might lessen ^ Government restrictions or regulations governing 
nonimmigrant admissions. v rr o 

Therefore, in examining suggestions such as expanding the ti-^ 
program or applying less restrictive regulations on employment 
and transfer of foreign students or waiving the visa requirement 
for nationals of perhaps some 30 countries, the subcommittee and 
this Congress must be assured that whatever limitations are placed 
upon these population groups can and will be enforced by the INS. 
If we fail in that, we may well only be aggravating the already 
monumental problems of illegal immigration. 

So that should be an interesting one for us to gnaw on this morn- 
ing. The issue as I have reflected it and the way we refer to it in 
the West, it is very much like bear meat: the more you chew it, the 
bigger it gets. [Laughter.] 

(1) 
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And so with that, we will proceed with the agenda and the ad- 
V^!*-''- ^''^ t° have your^articipation and 

n ^^"^ ^"I'^^l"^ Lovell. Under Se?r^ 

nZ£ k Department of Labor; and Alan Nelson, the 

a;j2irh?brp^r»^^ . 

I believe you have had expressed to you the time limitations, and 
if you will proceed m that order we would be most appreciative 

STATEMENT OF MALCOLM LOVELL, UNDER SEORFTARV uv 
PARTMENT OF LABOR. ACCOMPANIED Sri^EN BS tMPLSY 
M^gNJ^AND TRAINING ADMINISTRATION. ^^EpSmenT O^ 

nn?lrf!r^f*^''^ '^'^^"'^ you very much. Mr. Chairman. I welcome the 
opporUinity to appear before you today to discuss the Department 
of Labor s role m the H-2 program. ^^panmeni 
The Immigt-aUon and Nationality Act directs the Attorney Gen- 
ffi Jo consult w.'th appropriate agencies of the Government prior 
to a determination on the petition of an employer for the importa- 
tion of temporary nonimmigrant alien, workers. The Attorney Gen- 
eral, through the Immigration and Naturalization Service, promul- 
gated regulations designating the Department of Labor as the 
agency ol the Government to act in an advisory capacity to the INS 
concerning petitions filed by employers for the entry of aliens who 
may come temporarily to the United States to perform temporary 
^Zh^ °/ •^^Z"" ^ nonimmigrant if unemployed persons 

capable of performing those services cannot be found in this coun- 

In accordance with Justice Department regulations. DOL issues 
an advisory opinion on: One. the availability of U.S. workers for 

I^lf^oi-'^^^^-n^^f ^ ^^l^""' ^"'^ whether the admission of 
such aliens will adversely affect the wages and working conditions 
01 U .b. workers similarly employed. 

,JJ^%J'^^^''y opinion is commonly known as a labor certifica- 
tion, rhe Department of Labor issues separate regulations concern- 
ing labor certifications for H-2 agricultural and nonagricultural 
workers. Employers who anticipate a shortage of U.S. workers for 
seasonal agricultural jobs are required to file a job order and an 
apphcation for certification of temporary alien labor with the near- 
est local office of the State employment service 80 days prior to the 
date of need. 

The job order filed by the employer must offer prevailing wages 
and working conditions, including housing that meets minimum 
l-ederal health and safety standards, three meals per day. which 
cannot exceed a specified cost, and transportation or reimburse- 
ment for the cost of transportation to the worker after completion 
ot 50 percent of the period of employment. 

If the worker stays for the entire harvest, the employer must pay 
the cost of return transportation. 
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Certification requirements for nonagricultural employment are 
less structured in order to take into consideration a spectrum of oc- 
cupations ranging from entertainers to aerospace engineers. 

The Department makes determinations on the availability of do- 
mestic agricultural workers after extensive recruitment efforts 
have been conducted by the State employment services for a period 
of 60 days through the local and interstate recruitment system. 
Employers are also required to recruit U.S. workers on their own, 
including advertising in local newspapers. 

The Department s Employment and Training Administration re- 
gional offices have authority to design recruitment procedures for 
determining availability of U.S. workers for temporary nonagricul- 
tural jobs, taking into account the occupation and local labor 
market conditions. 

In general, extensive recruitment is not required for most appli- 
cations where local labor market information is available. Howev- 
er, in occupations where there is a national labor market or where 
the application is for multiple openings, the employer may be re- 
quired to conduct extensive recruitment, including advertising, use 
of the interstate clearance system, and contacts with appropriate 
unions or associations. 

The Department issues certifications for temporary alien employ- 
ment if U.S. workers are unavailable and would not be adversely 
affected. An employer whose application for temporary alien agri- 
cultural workers is denied may request an expedited administra- 
tive review' by a Department of Labor hearing officer. 

Once having obtained a labor certification and an approved peti- 
tion from INS, the employer decides from which country to recruit 
foreign workers. Today Jamaica is the major supply country for H- 
2 workers in agriculture. About 8,700 Jamaicans and other British 
West Indians are employed each year in the Florida sugar cane 
harvest, and some 5,000 to 6,000 work in the East Coast apple har- 
vest. About 1,000 Mexicans have been employed during the past 
two seasons in the Virginia tobacco harvest, and nearly the same 
number of aliens from Mexico, Spain and Peru are employed annu- 
allv as sheepherders in the West Another 1,000 aliens from 
Canada work in the woods industry of New England. In 1980, a 
total of 18,371 H-2 farm workers were .certified. 

Nearly 25,000 temporary non-agricultural workers were certified 
in 1980. More than half are employed in four major occupational 
categories: entertainment, engineering, sports, and construction. 

While numerically unrestricted, the H-2 program has brought 
an average of only some 30,000 foreign workers into the United 
States in recent years. Nonetheless, this program has always been 
a controversial one. It should be recognized, however, that the pro- 
gram is controversial because the H-2 provision mandates the bal- 
ancing of connicting goals of assuring employers of short term 
workers of an adequate labor force on the one hand, and protecting 
the jobs ot citizens on the other. 

As a recent court decision noted: ''Any statutory scheme with 
these two proposals must inevitably strike a balance between the 
two goals. Clearly, citizen workers would best be protected and as- 
sured high wages if no aliens were allowed to enter. Conversely, 
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elimination of all restrictions upon entry would most effectively 
provide employers with an ample labor force." 

The regulations implementing the H-2 provision, especially as 
they pertam to farm workers, are therefore also inevitably trouble- 
some and technically complex for both employer and worker 
poups. The Department has therefore long been involved in at- 
tempts to both streamline and to strengthen H-2 procedures, and 
consults frequently with affected groups and scholars. 

To assist us in our efforts to administer^a more effective pro- 
gram, the Department has recently established an 4nter-&gency 
working group with the Departments of Justice and Agriculture. 
Administrative issues to be considered by^ this working group in- 
clude: A review of recent farm worker and grower concerns about 
the impact on agriculture of employer sanctions and a legalization 
program; the concerns of employer and worker groups with the re- 
quirements for housing, transportation,, and the provision of daily 
meals; and our method of calculating the adverse effect wage rate 
for farm workers. 

This concludes my prepared statement. I am accompanied here 
Dy Ken Bell of the Department's Employment and Training Ad- 
ministration if there are any questions. 

Senator Simpson. Thank you very much, Mr. Lovell. 

(The prepared statement of Malcolm Lovell follows:] 
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Prepared Statement of Malcolm Lovell 



Mr. Chairman and Members of the Subcommittee: 

I welcome the opportunity to appear before you 
today to discuss the Department of Labor's role in 
the '•H-a*' program^ whereby employers may temporarily 
import aliens to perform temporary services or labor 
if unemployed persons capable of performing those 
services cannot be found in this country. I am accompanied 
by Ken Bell of the Department's Employment and Training 
Administration. 
. Legislative Authority; 

The Immigration and Nationality Act (INA) conveys 
responsibility for decisions on the numerically unrestricted 
temporary admission of an alien for temporary employment 
in the United States to the Attorney General. The 
INA directs the Attorney General to consult with appropriate 
agencies of the Government prior to ^ determination 
on the petition of an employer for the importation 
of temporary nonimmigrant alien workers. The Attorney 
General, through the Immigration and Naturalization 
Service (INS) , promulgated regulations designating 
the Department of Labor {DDL) as the agency of the 
Government to act in an advisory capacity to the INS 
concerning petitions filed by employers for the entry 
of aliens who come temporarily to the U.S« to perform 
temporary services or labor under the provisions of 
section lOKa) (15) (H) (ii) of the INA. In accordance 
with Justice Department regulations^ DOLVissues an 
advisory opinion on (1) the availability of U.S. workers 
for temporary jobs offered to aliens and (2) whether 



tht adnlsslon of such aliens will adversely affect 

the wages and working conditions of U.S. workers similarly 

employed. This advisory opinion is commonly known 

if 

as a labor certification. This Department administers 
the H-2 labor certification program throuah the regulatory 
process. 

Department of Labor Regulations 

The Department of Labor issues regulations concerning 
labor certifications for temporary nonimmigrantf agricul- 
ture and non-agriculture« workers under the authority 
of regulations issued by the Justice Department (8 
CFR 214.2). Employers who anticipate a shortage of 
^U.S. workers for seasonal agricultural jobs are required 
by our regulations (20 CFR 655) to file a job order 
and an appUcation for certification of temporary 
alien labor with the nearest local office of the State 
employment service. 80 days prior to the date of need. 
This 80 day period includes 60 days for the employment 
service system to recruit U.S. workers and 20 days 
for the employer to file a petition with INS and to 
arrange for the entry of alien workers or to appeal 
a* denial of certification. The job order filed by 
the employer must offer prevailing wages and working 
conditions, Including housing that meets minimum Federal 
health and safety standards, three meals per day which 
cannot exceed a specified cost, and transportation 
or reimbursement for the coat of transportation to 
the worker after completion of 50 percent of the period 
of employment, if the worker stays for the entire 
harvest, the employer must pay the cost of return 
transportation. Certification requirements for non- 



agcicultucal employment (20 CFR 621) ace leas stcuctuced 
in order to take into consideration a spectrum of 
^cupations ranging from entertainers to aerospace 
engineers* 

— Availability of V.S. Workers 

This Department makes determinations on the avail- 
ability of domestic agricultural workers after 

* extensive recruitment efforts have been conducted 
by the State employment services (SBSAs) for 
a period of 60 days through the localix State 
and inter-*State recruitment system* Employers 
are alto required to recruit U*S* workers on 
their ovnr including advertising in local^newspapers* 

The Department's Employment and Training 
Administration regional offices have authority 
to design recruitment procedures for determining 
availability of u.S* , workers for temporary non- 
agricultural jobsr taking into account the occuption 
and local labor market conditions* In generalr 
extensive recruitment is not required for most 
applications where local labor market information 
is available* However » in occupations where 
there is a national labpr market or where the 
application is for multiple openings, the employer 
may be required to coniuct extensive recruitment r 
including advertising, use of the inter-^State 
clearance system, and contacts with appropriate 
unions or associations* 

Adverse Effect on Wages and Working Conditions 
To assure that alien labor does not adversely 
affect the wages of o*S* workers, agricultural 



•mploytrs act ^required to offer and to pay the 
prevailing wage, th« adverse effect wage rate 
or the Federals State or local minimum wage, 
whichever i^hlgher. The adequacy of other aspects 
of employment, such as the provision of family 
. housing and payment of transportation in advance, 
0 is determined by prevailing practices in the 

area of employments The application of prevailing 
wages and working conditions for temporary non-* 
agricultural workers has proven to be an adequate 
method of protecting wages and -working^conditions 
.of non*-agricultural O.S* workers. 
Issuance of Temporary Labor Certification 
If the recruitment efforts conducted by SESAs 
and employers fail to produce the number "of workers 
needed, the Department issues certifications 
for temporary alien employment • An employer 
whose application for temporary alieii agricultural 
workers is denied may request an expedited adminis-* 
trativs review by a Department of Labor hearing 
officer (Administrative Law Judge). Also, all 

employers, both agricultural and non-agricultural, 

may appeal a denial of certification directly 

to the INS. 
Historical Perspective 

Prior to the passage of the INA in 1952, temporary 
foreign workers were excluded from the U.S. Wartime 
farm labor shortages led, however, to the creation 
of foreign worker programs during World Wars i and ^ 
II primarily under the authority of bilateral agreements, 
with foreign Nations. The principal origins of foreign 
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workers were Mexico and the British West Indies. 
During World War II British West Indians (BWIs) were 
employed extensively 4n harvesting sugar cane in Florida 
and picJting fruit and vegetables on the East Coast* 
Under the much larger "bracero prograra" , closet to 
5 million Mexican workers entered the U.S. for employment, 
principally in Southwest agriculture. At the height 
of the program in 1956, about 450,000 Mexicans were 
working in agriculture in the U.S. 

Employers using BWI farmworkers switched to the ^ 
H-2 program when the INA was enacted. The bracero 
program, however, continued to operate under a bilateral 
agreement with Mexico and under an amendment to the 
Agricultural Act of 1949 (P.L. 81-78, July 12, 1951). 
Iphis highly controversial program was terminated in . 
1964. 

Current Program 

Once having obtained a labor certification and 
an approved petition from INS, an employer decides 
from which country to recruit foreig^" workers. Joday, 
Jamaica is the major supply country for H-2 workers 
in agriculture. About 8,700 Jamaicans and other British 
West Indians are employed each year in the Florida 
sugar cane harvest, and some 5,000 to 6,000 work in 
the Jast Coast Apple harvest. About 1,000 Mexicans 

have been employed during the Past two seasons in 

<> 

the Virginia tobacco harvest, and nearly the same 
number of aliens from Mexico, Spain and Peru are employed 
annually as sheepherdera in the West. Another 1,000 
aliens from Canada work in the woods industry of New , 
England. 
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Over the ptriod 1971-1980 the number of H-2 workers 
certified in agriculture ranged from a high of 21,893 
in 1971 to a low of 15,2^1 in 1976. In 1980, 18,371 
workers were certified, while ^firm data on 1981 are 
not yet available, it is anticipated that tbe numbers 
may be slightly lower than 1980 because of a decrease 
in apple production by employers of H~2 workers along 
the Bast Coast. 

N^farly 25,r>00 temporary nonagr icultural workers 
were certified in 1980. More than half of the nonagricul- 
tural H-2 wcrkers are employed in four major occuptional 
categories: entertainers (about 3,700), engineers 
(about 1,800), sports (about 2,000) and construction 
(about 6,200). Although the national origins of nonagri- 
cultural H-2 workers are extremely diverse and vary 
from year to year, in 1978 most non-agricultural H-2 
workers were citizens from Canada, Japan, Mexico and 
the Philippines. 
Current Concerns 

While numerically unrestricted, the H-2 program 
has recently brought an average of only some 30,000 
foreign workers Into the U.S. at a time when we have 
a total labor force of 105 million, including a hired 
farm labor force of 2.7 million. Nonetheless, this 
program has always been a controversial one. It should 
be recognized, however, that the program is necessarily 
controversial because the H-2 provision mandates the 
balancing of conflicting goals. That is, as a recent 
Federal circuit court decision stated: "Yhe common 
purposes are to assure [employers of short-term workers] 
an adequate labor force on the one hand and to protect 
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the jobs of citizens on the other. Any statutory 
scheae with these tiK> proposals must inevitably strike 
a balance between the two goals. Clearlyr citizen 
workers would best be protected and assured high wages 
if no aliens were allowed to enter. Conversely, elimina- 
tion of all restrictions upon entry would most effectively 
provide employers with an ample labor force.* [ Rogers 
V. Larson , 563 P. 2d 617, 626 (3rd Cir. 1977)1 

The regulations isaplementing the H-2 provision, 
especially as they pertain to farmworkers, are therefore 
also inevitably troublesome and technically complex 
for both employer and worker groups. The Department 
has, therefore, long been involved In attempts to 
both streamline and to strengthen H-2 procedures, 
and consults frequently with affected groups and interested 
scholars on such issues as developing a better methodology 
to establish the adverse effect wage rates (AGWR) 
for H-2 farmworkers. To assist us in our efforts 
to administer a more effective program, th^ Department 
has recently established an inter-agency working group 
with the Departments of Justice and Agriculture, 
Administrative issues to be considered by this working 
group include: a review of recent farmworker and grower 
concerns about the impact on agriculture of employer 
sanctions and a legalization program; the concerns 
of employer and worker groups with the requirements 
for housing, transportation and the provision of daily 
meals; and the impact on the' current AEWR methodology 
of the reduction in the Agriculture Department's farm 
labor statistical series. 

This concludes my prepared statement. X will 
now be pleased to answer any questions you may have. 
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Senator Simpson. And now Mr. Nelson, please. 

STATEMENT OF ALAN NELSON, DEPUTY COMMISSIONER, IMML 
ORATION AND NATURALIZAJION SERVICE, DEPARTMENT OF 
JUSTICE 

Mr. Nelson. Thank you; Mr. Chairman. 

Likewise, I am pleased to join the committee again as we proceed 
with the hearings. I will submit our written statement if I may, 
also, which largely parallels the comments Mr. Lovell made. 

I might just read into the record the definition of the H-2 worker 
as set forth in the Immigration and Nationality Act as being **an 
alien having a residence in a foreign country which he has no in- 
tention of abandoning, who is coming temporarily to the^ United 
States to perform other temporary services or labor if unemployed 
persons capable of performing such services or labor cannot be 
found in this country. * 

As Mr. Lovell pointed out, the Attorney General is given basic 
control, which has been largely delegated to the Department of 
Labor, to set forth the appropriate procedures. We believe this co- 
* /Operative system between the Department of Labor and the De- 
partment of Justice is an effective system and one that should be 
continued. 

In fiscal year 1980, there were an estimated 30,000 individuals 
who entered the United States as H-2 workers, and most of those 
in agriculture. As we Iffltow, there are no quantitative limits placed 
upon H-2 admissions and the trend in recent years seems to indi- 
cate a gradual rise in the numbers. 

We have testified previously, of course, on the administration's 
temporary Mexican worker program. I will note just a couple of 
the basic differences Under the administration's new program the 
State Governors have a key role in determining the shortages and 
the application of the program, and also there is a greater freedom 
of the workers under the administration program to change jobs. 

The basic administration view as we have testified before, is that 
we do not prop<)se specific changes to the H-2 program, but that it 
should continue. In addition, having it exist along with the new ex- 
perimental program, having two paths, is an effective way to test 
the new temporary worker program. 

There has been questions as to abuses in the H-2 program, of 
workers not leaving. We think the facts do not indicate that. There 
have only been a few situations where that has been a problem, 
and in a great majority the H-2 workers do return to their coun- 
tries of origin. 

And we do believe with passage of the employer sanctions legisla- 
tion we would even anticipate less H-2 visa abuse, since the oppor- 
tunities for employment would be drastically reduced. 

And in closing I would like to ratify Mr. LovelFs comments in 
closing about the Departments of Labor, Justice, and Agriculture 
joining together in this work group to discuss and analyze possible 
modifications of the H-2 regulations and procedures that will in 
fact strengthen and improve that program. 

That concludes my remarks. Senator. I would be happy to 
answer questions. 
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Senator Simpson. Thank you very much, Mr. Nelson. 
• Now Mr. Barnes» please. 

STATEMENT OF A. JAMES BARNES, GENERAL COUNSEL, U.S. 
DEPARTMENT OF AGRICULTURE 

Mr. Barnes. Thank you, Mr. Chairman. We too appreciate the 
opportunity to again participate, along with the other representa- 
tives of the administration. And I will just briefly summarize some 
of our main concerns about, the subject of the hearing this morn- 
ing, the H-2 program, and then submit my testimony for the 
record. 

As you are aware, the primary interest of the Department of Ag- 
riculture ill this issue is to assure that as an immigration control 
program is implemented there not be a serious disruptive effect on 
the agricultural sector, and we believe that, given the significant 
number of aliens currently employed in agriculture and the season- 
al use of those aliens, there is the potential for such disruption. 

And I think that the H-2 program takes on particular signifi- 
cance because it is difficult to say exactly how many of the current 
alien work force would be eligible for and seek resident status 
under the legalization program, and it is also difficult to project 
the extent to which the proposed temporary worker program would 
provide labor for agriculture's needs. 

We believe that the H-2 program is well suited to serving as a 
safety valve to meet the multi-seasonal agricultural labor demands 
that cannot be met from the domestic labor supply. We see it as a 
flexible system that allows the Government, working with employ- 
ers, to bring specified numbers of foreign workers to the United 
States, when needed, to perform specific jobs, and then to return 
them to their homes when the work is completed. 

We think that the overall experience of our country with the 
H-2 program shows that it can be successful in meeting agiiculture*s 
specific needs, while not displacing domestic workers or not under- 
cutting domestic wages. At the same time the safeguards built into 
the current H-2 program guarantees that the work force is treated 
humanely. In addition the H-2 program has been successful, in gen- 
erally having the workers return to their homes at the completion 
of their employment. 

We believe that it is critical that an H-2 program continue in 
place. We are particularly pleased with the agreement that has 
been worked out with the Departments of Labor and Justice to 
have an interagency task force that we would supplement with rep- 
resentatives of outside groups to step up to some of the questions 
that are involved in having an H-2 program. The interagency task 
force would try to determine whether there may be dislocations to 
agriculture, how many H-2 workers might be needed, and what 
changes in the H-2 program might be made. 

I now would conclude my opening remarks, and of course would 
be happyi»to respond to any questions you may have. 

[The prepared statement of Mr. Barnes follows:] 
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Prepared Statement of A. James Barnes" 

I appreciate the opportunity to testify on behalf of the Department 
of Agriculture concerning the H-2 program. In our earlier testimony before 
this subcorrmittee we indicated that from the perspective of the U.S.D.A. and 
agriculture producers, continuation of an H-2 Program is a critical component 
of the Administration's immigration control package. The other components, 
of the package that most directly affect agriculture are, of course, the 
legalization provisions, the guestworker program and employer sanctions. 

We strongly support the effort to gain control over our nation's 
borders and our primary interest in participating in the Administration's 
""Task Force on Immigration and in the series of hearings you have been 
holding is to assure that as an immigration control program is implemented 
there is not a serious disruptive effect on the agricultural sector. 
Given the significant number of aliens currently employed in agriculture, 
and the seasonal use of those aliens, there is the potential for such 
disruption. However, we believe that the Administration's package, 
particularly the continuation of an H-2 Program, offers a reasonable 
assurance that adequate numbers of legal workers will be available. 

The availability of the H-2 Program takes^on particular significance 
because it is very difficult to determine exactly how mariy of the current 
alien workforce will be eligible for, and seek resident status under, the 
legalization program. It is also difficult to project the extent to which 
the temporary worker program will actually provide workers for agriculture 
at the time and place they are needed. Finally, over time there will be 
changes in the nature and scope of the need for agricultural workers to 
supple«pent the domestic workforce. Some of the current migrant workforce 
will find full-time employment in agriculture, others may find employment 
in other sectors. And, there will be changes in the mix of crops and the 
seasonal workforce that is required to harvest them. 
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An M-2 Progr<Jfn is w6l] suited to serving as a safety valve to multi- 
seasonal agricultural labor demands that cannot be met from the domestic 
labor supply. It is a flexible system that allows the government » working 
with the employers* to bring a specified number of foreign workers to the 
United States when needed to perform specific jobs and to return them to 
their homes when the work is completed. We believe that the experience 
with the H-2 Program shows that it can be successful in satisfying a 
labor need while not displacing domestic workers, in not undercutting domestic 
wages, in having the workforce treated humanly, and in having the workers 
return to their homes at the completion of their employment. In sum, it 
is 3 program that is designed to address specific labor shortage situations 
and to provide a solution no broader than that necessary to treet the specific 
need. 

Some questions have been raised about where the dislocations to 
agriculture will occur, ha.^ many H-2 workers may be needed, and whether 
changes in the H-2 Program are desirable. As n\y colleague from the 
Labor Department has indicated, we have formed an interagency task 
group to address these specific questions, using the resources of the 
Department of Labor, Justice and Agriculture. In addition, we intend 
to Involve representatives of agriculture producers, labor organizations, 
and ethnic groups as appropriate. 

The immigration control problem has almost an infinite number of 
facets, thus making it particularly difficult to fashion an effective, 
acceptable program to deal with it. We believe that the potential 
problems posed to the agricultural sector by a control program can be 
addressed and workable solutions arrived at within the confines of the 
Administration's program— and that it is important that an H-2 type 
program be left in place to help reach that solution. 

I will be happy to respond to any questions you may have. 
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Senator Simpson. Thank you very much, Mr. Barnes. 

It is good to hear the testimony of the three of you in this H-2 
issue The H-2 program and the streamlining of it was suggested 
by the Select Commission. We did not, when I served on that Com- 
mission, define what ''streamlining" meant, and now that is what 
we are probing here, is to what method to use. 

And now of course, too, also considering it as part of, a very im- 
portant part of the transition between the legalization effort and a 
temporary worker program, and that is a veiy important role that 
we want to pursue and see where it gets there. 

So let me ask severaL questions. Mr. Love 11, in this issue of 
streamlining, has the administration proposed any specific steps to 
streamline the H-2 program certification requirements in order to 
expedite needed workers during the period that the reforms 
against illegal immigration are being instituted? ^ 

Mr. LovELL. We do not have recommendations at the moment. 
Our interagency group is working on that and we hope to have 
some recommendations by early spring. 

Senator Simpson. By? 

Mr. LovELL. By early spring of 1982. 

Senator Simpson. Does the administration believe that the regu- 
lations that govern this current AEWR, the adverse effect wage 
rate, which we are going to get into later in vhe day— it is com- 
mented on by several sources, that particular mode. 

Does the administration believe that the regulations governing 
the current adverse effect wage rates should be modified in any 
way to protect U.S. workers? And if so, how would that be? 

Mr. LoVELL. Well, it is going to have to be modified any\vay, be- 
cause the data we have been using will no longer be available, be- 
cause the Department of Agriculture Farm Labor Surveys which 
we have used to calculate the adverse effect wage rates are being 
substantially cut back. But we will be looking at new methodb 
which hopefully will speed the process, as well as use a different 
data base. 

Senator Simpson. Is it true, as we pursue that issue of the ad- 
verse effect wage rate, that that is calculated only for agriculture, 
while the other industries may simply pay the prevailing wage 
rate'7 And if so, what is that justification for that? 

Mr. LoVELL. Well, the studies that we have made indicate where 
H-2 agricultural Nvorkers have been employed on a regular basis, it 
has had a depressing effect on wages, which is not true of the non- 
agricultural workers; who have historically been very few in num- 
bers and dispersed throughout the labor market in terms of both 
occupation and geographical location. And therefore the adverse 
effect wage rate is an effort to make sure that indeed these H-2 
workers do not depress the wage rates for American workers in 
those occupations. 

Senator Simpson. We will be pursuing that to see whether that is 
the case. 

I will bounce around a little to the other members of the admin- 
istration panel. I know that Mr. Nelson at the INS is really not as 
deeply involved in this particular issue as perhaps other agencies 
of the Federal Government. I know that might be a curious state- 
ment for some to realize, but it is true. 
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And yet, I was interested in your numbers. If you could— perhaps 
the Department of Labor, perhaps Mr. -Lovell can answer better. 
But there was a certification of about 43,000 and 66 separate posi- 
tions were certified. And yet an estimated 30,000 individuals en- 
tered as H-2 workers. 

What is the reason for that discrepancy in numbers? Is it dupli- - 
cation or what is that? 

Mr Nelson. As I understand it, Mr. Chairman— and again, the 
other members might know it better— it is that the discrepancy is 
not really a true gap, in that there can be multiple engagements. 
So that a person could be signed up for several jobs or whatever. 

So I think the fact there are 43,000 certifications and 30,000 actu- 
ally came did not mean that 13,000 applied and did not«ome; prob- 
ably that there were duplicate jobs. That is our understanding, so 
that there really in fact is not much of a gap between those certi- 
fied and those who actually come. 

Senator Simpson. So it is in your mind a duplication? 

Mr. Nelson. Yes, I believe that is basically correct. 

Senator Simpson. We are advised that there are very few H-2 
workers that slip into illegal status. What statistics do you have 
that you could share witn us on that? What measures, then too, if I 
might ask, does the INS have to record that H-2 workers have in 
fact returned at the end of their work period? 

Mr. Nelson. As I understand it, there have been a few examples, 
I believe Guam is one and one other location, where there have 
been some problems with some select workers from certain coun- 
tries not returning. But other than that, most have. 

As far as the control mechanism, I am not sure of the exact proc- 
ess. We do keep an exit control record, and to the extent that we 
are aware of the problems visa abusers, of course, will not be eligi- 
ble for the program in the future. But I believe that as part of the 
normal working relationship with the employers, they do depart 
and don't drop out. I am sorry I do not have more specifics on that 
and we can certainly provide it. 

Senator Simpson. If you would, that would be helpful. 

Mr. Barnes, do you feel that the legalization and the temporary 
worker programs, which of course are things we have been discus- 
sing throughout this review of this issue, especially those as proposed 
by the administration, do you think that those, if enacted, those pro- 
grams will provide a sufficient number of legal workers for agricul- 
ture to replace the illegal aliens which are currently employed in 
agriculture? 

And what size labor shortfall might we expect there? And is that, 
going to be of long term, or a long-term or short-term disruption of 
our agricultural economic sector? What can you tell us about that 
disruption? 

Mr. Barnes. Mr. Chairman, I think there are in our minds some 
questi6ns as to whether the legalization and guest worker pro- 
grams would provide the same number of legal workers for agricul- 
ture to replace the number of illegals currently working there. As 
we had discussed with the committee previously, it is our guess 
that somewhere between 300,000 and 500,000 illegal aliens are cur- 
rently employed on a seasonal basis in agriculture. So we see at 
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least some potential for a shortfall in the number of workeis avail- 
able to the agricultural sector. 

I think at this point it is extremely difficult to try to put an 
exact figure on what that shortfall might be. We really do not 
know how many of the current illegals in the country are going to 
one, be eligible for legalization, and two, go forward and apply. 

As was discussed in some of the previous hearings, while other 
countries have had legalization programs, we have not been able to 
acquire from those experiences any strong indication as to what 
number of those eligible for legalization in this country will ulti- 
mately seek legalization. 

In our view, it is important to have a mechanism such as the H- 
2 program that could step up and come into play and address a 
short-term shortfall if it developed. I think if we do not have a 
mechanism like H-2 available then what we face are ^ther em- 
ployers shifting the kind of crops that they are producing, either 
with the result that the production of those crops would go to other 
countries or we might see a kind of a vacuum in this country, 
where illegals would continue to be drawn into the country to fill 
that unfulfilled labor need. 

So again, we see the H-2 program as a critical kind of safety 
valve to address whatever shortfall might develop. We are some- 
what reluctant to try to put a number on it. I think numbers raise 
red flags and concern, and I think the approach that the adminis- 
tration is suggesting of trying to work with Labor and Justice to 
very carefully ascertain what that shortfall might be and target 
relief is an appropriate way to go. 

Senator Simpson. Let me ask you this. If the choice were be- 
tween the temporary worker program or a H-2 program, a stream- 
lined H-2 program, which would be the better vehicle for meeting 
the shortfall in the domestic supply of labor for agriculture? 

Mr. Barnes. 1 think from Agriculture's perspective the H-2 pro- 
gram is a much more desirable vehicle. We have got some experi- 
ence with it. We know, in contrast to the proposed temporary 
worker program, which would be under the control of the Gover- 
nors, where the numbers are smaller, where there would be fiexi- 
bility to change employers, it really is not as well designed or ideal- 
ly designed to provide specific workers for a specific time period to 
fill a specific job need, as the H'-2 program is. 

Senator Simpson. And of course, the question often asked by the 
layman that observes this program is, given the national unem- 
ployment rate, why do we need to even ^^onsider using foreign 
workers in agriculture? That question, believe it or not, is still 
asked. And of course, is the H-2 program simply a means for farm- 
ers to obtain low-cost workers to work under conditions not accept- 
able to the domestic labor force? And are there really economic 
benefits derived from hiring H-2 workers as opposed to domestic 
migrants for agriculture? 

How do you address those? 

Mr. Barnes. With respect to the first part of your question, Mr. 
Chairman, I believe that the jobs that are available in the agricul- 
tural sector that are currently being filled by aliens tend to be 
short-term seasonal employment that involve different skills than 
many of our unemployed in this country have. The jobs are fre- 
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quently in parts of the country or places where people are not will- 
ing to travel for short periods of time to pick up those jobs. 

And I think when we see with the K-2 program, which looks 
first to see whether there are domestic workers and only permits 
the entrance of alien workers when you are satisfied that there are 
not domestic workers that are going to be available to fill specific 
jobs, I think that is an appropriate approach to the problem, to 
make sure, as I think we all on this panel believe, that we ought to 
be first trying to utilize the domestic workers. 

With respect to the second hulf of your question, as to whether 
the H-? program is simply a means of getting low cost workers, 
our belief is that it is not; that the experience of the agricultural 
producers is that in fact the H-2 workers cost the employer more 
than domestic workers do. 

And our economic research service, for example, recently did a 
comparison between the cost to Virginia. tobacco farmers, who re- 
cently have begun using H-2 workers, and North Carolina farmers, 
who use domestic labor; and found that the Virginia farmers were 
incurring a cost of about $6.31 an hour compared to about $3.68, 
which is what the North Carolina farmers were incurring using do- 
mestic labor. 

So I think if anything there is probably a financial disincentive 
against use of the H-2 workers, but that the real bottom line of the 
agricultural sector is they need the labor there to do the job. 

On the comparison I referenced from the economic research serv- 
ice, we would be glad to provide the detail on that to the committee 
if that would be helpful 

Senator Simpson. If you would. 

[The material referred to follows:] 
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Cost Dtfterenitdls Bctwetn OomeUic Crop Workers and 
H-2 HorkBr^ in Virginia Working on Tobacco fimis 

In 1941. about 345 tobacco «rov«r. in the DanviUe-South Hill "e. 
of Virginia «ploycd sllEhtly over 1.000 workers froo H<xlco under the II-2 
Ptoata.. The total co.t of -ploying H-2 -orkots Inciude wage .nd non -wage 
ben.flt.. -n.. -ini— wage rate paid the H-2 votV.r5 In 1981 w.. the ad- 
verse effect waje r.^. (XEWR) estabU.hed by the U.S. Department of Labor 
at $3.81 per hour. The -orkera worked an avera,e of about 890 hour, on the 
tobacco far»a and^thelr total wage, averaged $3,391.02. 

Qiploy.r. ot H-2 worker, ari re<pilred to pay round-trip transportation 
coata for worker, and provide free housing for the- while they are e»ployed. 
toployera .uat also provide eaployees 3 -cal. p.t day. but they «ay charge 
th. workars up to SS.OOper day for the .e.la. If the coat of providing ae.ls 
was greater than the anount the ocployer could charge, the caployer had to 
abaorb ^he additional coat. The total non-wag. Coats of caploylng H.2 workers 
in VlrgiiUa tobacco production In 1981 was S2.225 per worker. Spreading thl. 
cost ov^'r the 890 hours the workers actually worked In 1981 yielded', non-wage cost 
of $2.50 per hour worked. The total wage and non-«age coat of ««ploylng H-3 
workers In 1981 waa about $5.31 per hour. 

' These coat e*tln.uc. are baaed on data provided the U.S. Department of 
Agriculture by S. Steven Kar.lekaa. Attorney, on the behalf of the Virginia- 
Carolina Agricultural Producer. Aa.oclatlon of South Hill. Virginia and the 
Virginia Agricultural Growers As.ociation of D.nviUe. Virginia. 
Crop workers, in the State of Virginia were paid the niniimm wage of $3.35 
.in \9S\. using the same data base used to estimate the wages for the H-Z 
workers in the OanviUe-South HiW area, a domestic worker earning $3.35 an 
hour and working the whole tobacco season (890 hours) would earn a total of 
U.981.50. The domestic worker makes $.46 less per hour than an H-2 worker on 
wages alone. When this $.46 an hour is added to the $2.50 hourly non-ige 
costs associated with an H-2 worker, an employer oust spend $2.96 laore per 
hour for an H-2 worker than for a donestic worker. 
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Senator Simpson. What you pointed out as the deficiencies, or at 
least some of the drawbacks, with regard to the adverse effect wage 
rate and how that works, actually we are going to pursue that at a 
later time, too. 

Mr. Barnes. That certainly is part of it. Senator, and then the 
fact that the employer is required to pay transportation costs, hous- 
ing and food costs; contribute to the dirferential: 

Senator Simpson. Let me ask one other question that is rather 
puzzling to me as I pursue this*. We find it rather remarkable that 
lU^al foreign workers are in many cases concentrated in the har- 
vest of certain croos. And for example, we might find that the 
same farmer in California might have a totally legal work foioe 
working in lettuce and table grapes, while in the next field work- 
ing for the same individual, working in raisins or olives, the har- 
vest force will be predominantly illegal. 

Do you have any insight as to why foreign workers are concen- 
trated in the harvest of certain crops in this peculiar legality 
versus illegality issue of certain crops? 

Mr. Barnes, I am not sure I have a full answer there, and cer- 
tainly some of the producer groups who will be testifying later 
might have some insight. But I do know there are differences be- 
tween workers as to v/hat crops they prefer tq work and whether 
they have the skills to do them. And I understand that the skills 
that are involved in, say, picking fruit may differ significantly from 
those that harvest tomatoes or lettuce or some of the other vegeta- 
ble crops. 

There may also be some inherent differences between which of 
those groups of people have tended to stay in the country and 
which ones have, when they have come in, either gone back to 
Mexico or perhaps migrated up the labor stream into full-time em- 
ployment, perhaps in other sectors. - 

But I do not have a real good explanation for that phenomenon. 

Senator Simpson. Mr. Lqvell, I might ask, how many additional 
workers would you believe or foresee being admitted to the United 
States under ^ny streamlined H-2 program if the employer 
demand for alien workers were to remam the same as at the pres- 
ent time? J 

Mr. LovELU I think it would be verjj difficult to estimate how 
many additional workers would be required. I think in total there 
would be fewer people coming in from foreign countries than are 
coming in now. I thmk that the total would be reduced by restrict- 
ing the number of illegals. 

So I do not think under any circumstances, especially since the 
illegals already here would be^granted amnesty, that you would be 
increasing the total number of people coming in. I think you would 
be decreasing the total number coming in. But by what figure I 
just have no idea. 

Senator Simpson. What is the administration's position on" re- 
quiring the H-2 employer to pay social security and unemployment 
compensation taxes? Would they be required to pay those, make 
those payments for the 50,000 temporary workers under the admin- 



Mr. Loveix. Yes, tney would. But we are not in favor of changing 
the present H-2 regulations which, as has been pointed out, are al- 
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ready quite costly in their provisions for transportation and hous- 
ing and food, and with a higher adverse effect rate. 

Senator Simpson. What do your Department's statistics show? 
Some witnesses have alleged in testimony that areas where the H- 
2 workers have been employed for some time consistently have 
mor^ depressed wages than areas within the same State and indus- 
try \yhere H-2 workers were not* hired. i 

Mn^LovELL. Th^t is why we do set a higher adverse effect Vate, 
to deal with that phenomenon. 

Senator Simpson. Have you had a lot -of controversy with regard 
to that AEWR theory? We received testimony and evidence that it 
is inequitably effected. ' » 

Mr. LovELL. Well, as I indicated in my testimony, this is a con- 
troversial program because it has mixed objectives* The employer 
obviously is interested in a reasonable supply of labor at reason- 
able cost, and worker groups are interested in maintaining wage 
rates as high as possible. So there, are those conflicting demands. 

I think what we havfe done is to' try to deal equitably with the 
concerns of both the growers and the workers. That has certainly 
been our objective. But it is really impossible to please both groups 
completely because of the conflicting nature of their interests. 

Senator Simpson. I would share in that view. 

What is your comment on the proposal, which is being presented 
with more vigor each time, to streamline the H-2 certification 
process by limiting the domestic recruitment to the area of the in- 
tended employment? 

Mr. LovELL. Well, I think that, depending upon what the crop is 
in the agricultural field— are you talking about the agricultural 
field? 

Senator Simpson. Yes. 

Mr. LovEix. As you know, part of the local recruitment really 
deals with the migrant stream. The people who would be coming 
from the domestic work force might not live in the local area. They 
might come from the other areas of the country. 

So those are some of the problems you have to balance in terms 
of strictly local recruiting. 

Senator Simpson. One other question. How do you respond to 
those who state that the focal point of any H-2 reform should be to 
encourage and insure that recruitment of U.S. workers begins at 
an earlier time, while the U.S. migrant might even be reached at 
his home base State? 'How do you respond to that? 

Mr. LovELL. Well, there is an 80-day period, which is really quite 
a long period. I am not really sure that increasing that period of 
recruitment would be that valuable. But this is one of the issues 
that we are looking at. If you make it too long a period, it really 
becomes excessively burdensome and it is very hard for the Em- 
ployer, to accurately forecast how many people he is going to need. 
If you have to put the order in too early, you do not know what the 
state of the crops are all goin^ to be. 

On th other hand, if the time is too short then you have ^unrea- 
sonable .unstraints on the recruitment effort. 

Senator Simpson. Is it 80 days for agriculture or 60 days right 
now? 



ERIC 



27 



23 



Mr. LoVKLL. It is 80. The first 60 days is in the domestic recruit- 
ing and then 20 days for the recruiting of the foreign workers. So 
the orders are placed 80 days before the workers arrive. 

Senator SimI>son. Mr. Nelson, just a couple more. What is the ad- 
ministration's position on requiring the U.S. Government to 
become involved, in the reisruitment of foreign workers, as they 
werer at one point in our history, at least? What are your thoughts 
• on that? Has there been any* comment on that?* 

Mr. Nelson. I think, Mr. Chairman, that philosophically and I - 
would think also practically that the administration would not 
favor significant Government involvement in recruiting, but prop- 
erly leave that to the private sector to pursue. 
« If I might, Mr. Chairman, could I comment on an earlier ques- 

tion that you had to Mr. Barnes, to maybe supplement that? And I 
am sure I can speak for all of us on the administration. The ques- 
tion basically comparing the H-2 and the temporary worker pro- 
gram. "If you had to take one which would you take?" And I think 
we ought to be clear on the record. Certainly the administration 
does not feel it ought to be an either-or choice, but that both are 
properly the subject of legislation or continued operation, H-2 
being contir^ued and streamlined as we are talking about through 
regulatory and administrative action, and to implement the tempo- 
rary Mexican worker program. 

One of the key reasons that the H-2 program, for one reason or 
another, has not really done much with respect to Mexican labor is 
very few Mexicans have come in under that program, while the ad- 
ministration's temporary worker program of course is specifically 
geared to Mexicans only. And that is a need we think is important. 

But beyond that, again it is an experimental program and it is a 
minimally re^^ulated program, as indicated, using the Governor in 
that determiiiation, and we think that is an important comparison 
with the H-2, which has the problem maybe of being overregulat- 
ed. And while we can improve that, this is good as an additional 
approach, and we definitely feel as the administration position that 
we need both the H-2 and temporary Mexican worker programs. 

Senator Simpson. Well, .since you favor both of those, how about 
throwing the third one in and if, when we get to the'issue of legal- 
ization, would not you think that would add to meeting the short- 
fall? 

Mr. Nelson. The legalization program, yes, we think it would. 
Senator Simpson. So there are three methods there that might 
help us over that shortfall. 
Mr. Nelson. That is correct, sir. 

Senator Simpson. Just one other question, Mr. Nelson. As some- 
one has suggested or others have suggested that the administra- 
tion—well, I would ask, has the administration considered the rec- 
ommendation by some agricultural employees— or employers, 
rather— that the labor market test be shifted from the Department 
of Labor to the Department of Agriculture? And if so, what is the 
administration's position on that? 

Mr. Nelson. Since I am sandwiched between those two Departs 
ments, I had better not answer that or I will be in trouble. [Laugh- 
ter.] 
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I think I know that proposal has been made, Mr. Chairman, by 
agricultural ^interests. That is certainly hard to say. We would like 
to think we"^ are a cooperative and effective administration, and 
there are probably pros and cons on many jurisdictional questions. 
So I could not really render an opinion on it. 

We do feel that the working relationship has been effective with 
the Department of Labor, I think as both Mr. Lovell and Mr. 
Barnes have mentioned, with this working group formed now on 
the H-2 program; that we can see a very effective joint working re- 
lationship. 

So I am not sure that a jurisdictional switch would necessarily 
solve the problem, to the extent there are problems in that area. 

Senator Simpson. Well, I thank you all very much. And I com- 
" mend you, Mr. Nelson, as you hopefully embark on your new task. 
And we look forward to you confirmation hearings as (Commission- 
er of the Immigration and Naturalization Service, which will be 
the fullest plate of anyone here when you assume that activity. 
And I thank you. You have been very helpful. 

Thank you, Mr. Lovell and Mr. Barnes, all of you. 

Now, the next panel is an employers panel on the H-2 program, 
consisting of: Mr. Ashton Hart, president of the National Council of 
Agricultural Employers; George F. Sorn of the Florida Fruit, and 
Vegetable Association; and then my goc^ colleague from Wyoming, 
Don Etchepare, president of the Western Range Association; and 
Russell Willian^s, president of the Agricultural Producers; and 
Kenneth Rolston, president of the American Pulpwood Association. 

We are very pleased to have you gentlemen here, and if you 
would please proceed in the order listed on the agenda: Mr. Hart, 
Sorn, Etchepare, Williams, and Rolston. And you do of course rec- 
ognize the time limitations and this mysterious gadget in front of 
me. Thank you. Please proceed, Mr. Hart. 

STATEMENT OF ASHTON W. HART, PRESIDENT. NATIONAL 
COUNCIL OF AGRICULTURAL EMPLOYERS 

Mr. Hart. Thank you, Mr. Chairman. 

The NCAE represents growers of food and fiber in 39 States 
across America, most of which have excess areas of labor intensive 
demand during harvest operations. Hand harvest labor is a fact of 
agricultural life in those areas and will be for the foreseeable 
future. 

At least 21 States in America have required the services of H-2 
temporary foreign workers to fill a labor void. Some east coast 
States have documented a need for H~2's on an annual basis for 
almost 40 years. The H~2 program authorized by the Immigration 
and Nationality Act provides an if-needed backup system whereby 
ag employers can obtain needed workers when domestic sources 
are insufficient to meet demand. 

H-2 has no magnetic lure for American agricultural employers. 
On the contrary, it is tightly regulated, it is time and paperwork 
consuming and it is very expensive when compared to the domestic 
labor market. 

' The H-2 program has not been utilized in excess. In 1979 H-2 
worker positions certified by the DOL were less than 1 percent of 
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the total U.S: hired farm worker force: Although the numbers of 
H--2 workers in agriculture may be small,, they represent a m^jor 
factor in the areas and crops where they are utilized. 

For their pjart, H-2 workers have free choice in accepting their 
job responsibility and direct access to a liaison staff committed to 
their welfare in matters of employment. 

NCAE agrees with the recommendations of the Select Commis- 
sion on Immigration and Refugee Policy that the H-2 program be 
continued and improved by streamlining the application and certi- 
fication process. NCAE recommendt' the following changes in the 
H-2 program: 

Immigration and Nationality Act section 
1101(aX15XhXu) to "at the time and place of need" for employment 
for recruiting purposes. 

Two, reduce the number of days a job order is in the employment 
service system to 30. 

Three, abolish the adverse effect wage rate. 

Four, abolish the requirements for free housing and a ceiling on 
board charges. 

Five, simplify the paperwork and delete the "assurances" re- 
quired in 20 CFR part 655.203. 

Six, make agricultural^ employer associations eligible for certifi- 
cation in toto for their members. 

Seven, extend the period of certification under certain circum- 
stances. 

Certain aspects of the Administration's Omnibus Immigration 
Control Act are disturbing to NCAE. First, title I would grant am- 
n^ty to illegal aliens who entered the country prior to January 
1980. Since agricultural employment is seasonal, many illegal 
aliens doing farm work do not stay in the United States all year 
and would not qualify for amnesty. Many who are and do qualify 
will use amnesty as the vehicle to gravitate to yearround employ- 
ment in nonagricultural sectors. 

Second, title II sanctions against employers of illegalr. will obvi- 
ously increase the agricultural demand for legal workers. With a 
shortage of legal workers already a fact of life in agricultural areas 
around the country, increased demand will leave a shortfall that 
must be supported by a responsive H-2 safety net. 

Third, NCAE fears that the pilot project for admission of up to 
50,000 Mexican guest workers will not provide enough ^agricultural 
workers to fill the gap, especially true considering that once in the 
country the guest worker can change jobs. 

Last, NCAE is concerned that the agricultural labor shortage 
will be further intensified in any State where the Governor chooses 
not to participate in the Mexican guest worker program. 

Clearly, Mr. Chairman, the H-2 program must be in place to 
take up the slack when the numbers of available domestic guest 
workers are insufficient to meet the potential demand. NCAE 
urges the 'continuation and the expansion of the"* H-2 program, 
which is vital to agriculture. If enough U.S. and legal immigrant 
workers are available, H'-2 will not be needed. However, when the 
H-2 program is needed its function is critical to the production of 
America s food and fiber. 
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.NCAE appreciates this opportunity to testify and stands ready to 
answer any quMtioris that you may wish to direct. Thank you. 
Senator Simpson. THahk you very much, Mr. Hart. 
[The prepared statement of Mr. Hart follows:] 
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Prepared Statement of Ashton W. Hart 

I an AahtoR W. Hart, the elected President of the National CounciX of 
Acrlciatur*! Dnployor*. I reaide in New Ptltz, New York, and am enployed 
aa Secretary of Valley Orowera Cooperative. 

The^NaUonal Council of Agricultural Baployera ia a voluntary mibershlp 
aaaociaUon. Ita memberahip ia cocapriaod of Individuala, ccopaniea and 
other or^anizaUona that «rploy agricultural labor, plua local, atate and 
national aaiociatlona ali or acme of xhoat mcobera hire a«ri^tural labor. 
JCAE»a office ia located in thia oity. It has meihbero In 39 of the Fin- 
land United Statea. 

NCAE la very concemed over certain aapecta or the Administration* a 
Ctanlbua Ininl«retlon Control Act (OICA) aa set forth in S.1765, and thfiir 
anticipated effect upon the wailability of agricultural labor. 

Title I of the Adalniotration>a bill, ^T^cnqporary Resident Status for 
tlloeal Alit*wi," providoo, in SocUon I0l(ft)(l) Uiau temporary rooidcnL 
,atatU3 nay be accorded to any alien >aw entered tho United Statoa prior 
to January 1, 1980 and han continuously rooided in the United States sjinoo 
that tlao. Asricultural eaaployment ia seasonal. Many workoro come into 
thio country from Mexico, Canada or oloova^ore, for aoajomxl employment, 
then return home. No one knows how cuuv workers illegally enter thia 
countiy for agricultural omploynftut but have nob remained hox-o oontinuoualy 
ainco January 1, 1980. 

If we aaaUDi, for the sake of diocuaaion only, that 500,000 undocumented 
workers are employed in acriculturcjl labor each ycRT and that Juot \0% 
can not meet the teat of continuous reoidenco in-tho United States since 
January 1, 1980, that would aocovmt for a loao of 50,000 workera. 

It ia proba. ly aafe to say that many undocumented woi^ers, oven if thoy 
cculd qualify for tecaporary reaident atatua, will not apply if their 



28 



upouaco and ohAlUi»on liot puimitUd entry'. It la.iiBpoaaibla to know 
how Btny wuld be In tlwt c«ti«ory, but thoro may bo n»r<i than imneined. 

In adcUtion, as expreaatd by NCA£*4 Executive Vlco President Perry R. 
Ellsworth in earlier tcatiinony, »ericultur*l emplcycra are fearfxa that 
oany undocunonted acricultural workora^vd:') qualify to'c tumooty ond tcmpo- 
taiy raoident statuu will leave Uie agricultural woric force to oeek Jobs 
that provide yeaxwtround eniployment, and that their doinK no will pixxiuco 
an acricultural labor shortage. 

t 

V« have considered only agriculture > but even there, it eectas apparent 
that there is a dafinite possibility and a very strong pro^jabllity that 
th» i«ricultural labor "shortfall" will exceed the 50,000 euest workers 
provided foV by Title VI of the Adnlnlatration'o bill. Adding to the con- 
cerns of agricultural enployers is the fear^that very few of the 50,000 
Mexican suest workers will chooao agrioultura employment vhen highei^poylng 
, yeaj>*zx)und Jobs are available, to them. 

There io one additiomil *actor that must be considered. Under Oitlo \T 
of the Onnibuo Iffinigration Control Act, the State Govonors have the option 
of deciding whether their States will participate in the so-called Guest 
Worker Pro^yam. 

Now, put^Qln^ together all of the above factors, lot us assume enactoent 
of Title I (Tcnporary Resident Status for Illegal Aliens) , Title II (The 
Unlawful Baployment of Aliens Act of 1981) and TiUo VI (The Temporary 
Mexican Workers Act)* NCAE believes that an undetenaincd nuabor of the 
estlaatt^ 500,00 illegal aliens prosenUy employed in aericul-ture will 
not qualify for temporary resident status due to lack of continuous resi- 
dence. Others will return to their heme country rather than seek tempo- 
rary resident status. Add to that a decision by the Governor of a large 
agricultural state to not participate in the guest worker program, and it 
becomes apparent tfiat agAcultural employers in that state will find thtsa- 
aelvea facing a labor shortage that could be of major proportions. 
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•^erc Ai-te * -«o vrtw would orguo timt Agricultural i^joployoro fAcod with 
such A labor dhorU^e otn hirt til tho worltera ntedtd by ix^yiixg higher 
w««03. Thio arguaont in good in theory, but fallo apArb in prnctioc 
b«ctu«« not ov«ry unemployed person u willing to en^raee in agricultural 
labor aixi nmny aro unable to moot tho physical demands thereof . In 
addition, thtr« ia a desr«t of optoialization vxms agricultural vyorkerd. 
For exainplo, sovoral yoaro ago tcwporaturoa fell below frcovjing in Plorido. 
VegoUblas were killed, and eitrua on the trees suffered frost dwnage. To 
help alleviate the impact on fam workers out of worfc due to tJio killing 
of vegetables, the U.S. goverrmont setup field statiozxa to help those 
vnrkers sign up for uneioploymont compcnootion and rolxcf to which they 
were erttitled. At the suae time, ei^inis growers, needing to speed up 
their harvest boforo damage occurred to their fruit, offered to hir<» the 
uneoployed vegetable workers. The vegetable workers turned down the citrus 
harvest Jobs because they considered themselves row crop workers, not troo 
fruit workers. 

All other factors aside, there probably is a wage at which vegetable workers 
would hiurvtst oitruD, unemployed automobile workoro would accept agricul- 
tural enployment, and workers would travel froQ their homes in Texas to 
spend 30 to 60 days picking applet in uppor Now York utato, Vonnout or 
Ntrw Ilastpshire . Unfortunately, agricultural owploj^rs can not pay those 
higher wages and still stay in butiineoo. 

Mr. George P. Som, Assistant General Manager of tiio Florida Fruit and 
VegeUble Association and Manager of ita Labor Division, vAw is a witness 
at these hearings^ can t«ll you about tho extensive efforts made over the 
years to hire, train and retain U.S. citizens to cut sugar cano— and the 
absolute futility of thoee efforts. The wages offorod are good. Haitian 
workers were earning, ih piece rate, $8.00 per hour Just a few weeks ago, 
and probably atill are. * 
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Appl« htrvost b«Kln# In ttmott kttw most schools hJiVe 9tart«d» Vorker* 
with chlldreix have rttumta haa« to •nroll their childrer NOAE has 
rQcoived nt&eroua ctlls and letters frccn Its meoboro in northern statee 
Acroas the country expreaolnif conceni and urjflng retention of the H-2 
program* 

Now, aaybe all of the fcara about labor fihortagca are false. On the 
other handt maybe they aren*t» In either events It would seem prudent 
to keep the K-2 prosren on the books and the machinery in place Juit in 
case (8U,S,C, 110l(a)(l5)(H)(ll)). The law Is plain— i.t pomits the 
t«o|»rary admission of an alien having a residence in a foraiepn country 
which he has no intention of abandoning » and who is ocQln^ tccqporarlly to 
the United States to perform t«aporary services or labor, if unemployed 
persons capable of perfomlns such service or labor cannot be found in 
this country* 

Iho crantin^ of a non-irnnlgrant (H-2) vioa under the laai^ration and 
Kationallty kct is the sole decision of the Imaiirration and lUturalization 
Service. TJio INS has ostabllshrd as policy that before it will grant or 
deny such visas i it will ask the Secretary of Labor to advise it vdth 
xNjopoct to two matters t (l) VheUior thorc arr oufficicnt qualified U.S. 
woxicers available i and (2) Whether employment of H-2 workers will adversely 
affect wages and working conditions of similarly cxnployod U.S. vwrkers. 

The admission of temporary agricultural workoro under tho !J-2 program has 
occ\n:red since During the early years tho nvimber admitted was 

large, but in about 1966 admissions aropped off to tho point v^ero, in 
. 1979, only 17 » 5^9 H-2 woxkors wore certified for admission. That figure 
(17 1 569) anaunts to only 7/1 0;^ of the total US hired farm working foroe 
in the some year. 

It is interesting to note that tho roduotion in tho nxwber of H-2 workers 
since 1966 has been aocoopanied by an increaoe in the nvaaibor of dtportablo 
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iili«A9 tppt«h«nc)ed In ^tsx^lculturo. Ihla >«uld seem to Indicate that 
♦gricultur*! toaploytro bucftmo "fed up" with tho rulooy rcgulationa and 
requirement* of tho H-2 proipraia. Incidentally, the cutback In cortifi- 
cationa did not x^esult in (p'catcr cmployxncnt or U»S» workoru in agricul- 
tur«. 

Hie charjjt has b««n nadd that H~2 wortcero are nothing other than "indon- 
turcd" vjorkoro. On May 5» u> a pi'Ciwrcd utat^ancnt proscntcd nt » 

hearing of tht Select Cooaieeion on Inmigration and Rcfugoo Policy in 
Albany, Now York, Z aaidx 

"To categorize" H-2 workers as ^indentured" and 'docile* constantly 
in fear of being deported by rkot pleasing the 'Boso" as did David 
North in hio October 29, 1979 cements, dioplaya either a profound 
lack of knowledse of how the prograa operatea or an unfortunate 
choice of words to describe acbitioua workers who choose to make 
the moat of a Job opportunity. Tho H-2 workoro have free choice 
^ to sign a work contract negotiated between their goverrsnont and 
their U.S. caployer. Their stay in the U.S. is nonitorod by a 
ataff of professional Liaison Officers vdw represent thoir inter- 
osta in all matters of ensployment. No H-2 worker ia teminated 
or repatriated without a consultation with and the agreement of 
hio Liaison Officer. Workers are not reluctant to be vocal about 
conditions of employacnt and to class than as 'docile' is to be 
unfamiliar with thoir character and with the syotca within which 
they wort?.*' 

That statement holds true today. Aa further evidence that the charges 
are false, a pasto-up of an article frcca the October 21, 1981 los An/^elos 
Tines is attached to the end of this statcaent. 

The Select Comnlssion on Inaigr«tlon and Refugee Policy rccoononded the 
raaoval of "disincentives** to the employment of K-2 workers. It recom- 
mended that (ffiployers be required to pay PICA and unenploymont insurance 
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for H-2 woxkiri* NOAE ttkts fravo txctptioix to tht concept, tdvancod by 
otrtAln wltnaifitt that H-2 workara art "chtap labor •* OhoxM) *r« no coat 
lnc«ntivM to cinployin^s H-2 work#sro. Thia tact hac boen clocunontcd many 
tiM* ovari «2)d NC!A£ will b« happy to provide the statistics Main if 
thia SubcconlttQa so dcBiroo. Hie imposition of PICA nnd uncn^loymcnt 
coapeniAtlon taxaa on tha aamlnss of H~2 worker* is vrong in principle* 
Net a tini^o 11-2 wox^cr is or will bo oli^ible to ix>coivo either unemploy- 
ment or Social Security benefits. To require an eoiployer \dw can not 
fliKl enough U.S. workore *o fill his needs, to pay PICA nnd FUTA taxes 
en top of the inortased cost of employinc ^2 vorkero lacks e<;uity and 
loposes im unneceaoary aixl oxcosuive burden* 

NCAE ur^os continuation of tlio 11-2 prograra, not no a primary ooui*co of ^ 
afrlcultural labor, but as a fall-back eource of labor, as intended by 
law. No a^ricxiltural etnployer can employ woi^era until certified by 
the Secretary ot Labor. The Secretary of Labor muat assure the Inxnigra- 
tion and Naturalization Service that qualified U.S. workoro aro not 
available. E^sploytrs must comply with Department of Labor regulations 
which In^se liutneroua aryl strigont re<;uir«aents* 



the alopleot, easiest i\svl leant expensive way to obtalji a^^ricultmv-xl la\x>r 
ie to work outside the U-2 program* There are situations however, which 
force employers into the prograja* 

NCAE urges the continuation of the »-2 program because of the maaoive 
uncertainties surrounding the Onnibua Imaicration Control Act. If future 
events come to pass as NCAS scos them, ihc 11-2 proi^rMia v/ilX bo the only 
alternative to failure for growers who will be unable to get wox^dra any 
other way. If NCAE is in error and there are tnough U.S. and legal 
Inwl grtnt woricors to meet the doaand, so be it. Ilie K-2 prograa will not 
have to be uaed. 
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1)10 Sfloct Ccoial«»ion*d report roccctoondod stroaaHnin^ tho H->2 applica- 
tion pnxjosa. Last Sopttebar NCAE prepared a list of rccooaonded H-2 
procroa changes. That list la attached to tMo statcccnt. 



JBAB appreciates the oppox^mity to mak*^ known to thio a^ccranittet ita 
vltv9 regarding the K-2 prograa, and ttanda ready to furnish any requested 
additlon&l lnfonsatlon« 
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MCOK«HD£D H-2 PROGRAM CHAKCZS 
Ch^-^ in th» Imigrmtj,Q n And KatlonAlltv Act 

Section 101(&)(15)(K)(U) should b« «2«nded to read &s foXlovs: « d 

who 13 cotaln« t«sporarlXy to thei Unitid St4t03 to porfom tcBporary 
Mrvic«« or labor. If un«aploy«d persons capable or ptrfon^ns such sor- 
vlc« or labor cannot b« found in ihi9 ♦♦vniffy a^ tho tiny and plact of r.t<d «" 

Coaoint: Undar tha Act and rvfulatlons wrlttan tha U. S. Dapartsant of Labor 
both tha Dapartfflant»a Btploymnt Sarvlca and acricultural anployara 
hara, yaar aftar jaar, an^a^ad in r«crultln« exorclaaa naarly all of. 
which hiva fallad to produca naadad vori<ara. Tha farthar away in both 
tlaa and diatanca iwrkara ara wu^ht tha 1^83 likely tha racrultar la 
to hara auccaaa. Tha su^atad chan^o would not prohibit tha.Ekploy^ 
oant Sarvlca froa aa arching for workara ai\yvhara in tha country, but It 
would cmka tha K*2 profraa B»r« rasponaiva at tha tiM of n^ad and will 
allAlnata Kany "axorciaas in futility" which occur yaarly. Undar non- 
agricultural rofulations '^tina and placa** is dafinod to Daan tha Stand- 
ard HotropoUtan Statistical Aroa (S«^). For acrioulturo, it could bo ' 
dafintd aa baiiis & radiua, in alios, froa tha pracisa Job sita. , 



Chanraf In Pratant Raculattona (20 cru Part 655. SubT>art C) 

1. £xtand tha pariod of cartification undar certain circunatancas. 

An asployar who haa rapaatadly daconstratad a n«ad fori1-2 workars ^or a 
apacific crpp and haa baa n rapaatadly cartiTiad thartfor for thraa yaars 
or &ora> should ba cartifiad for a pariod of 3 or 5 r*Ara (to a data certain) 
and not hava to eo through an annual "axarciaa** to dtaonatrato noad. At tho 
and of such pariod tha full cartification procaduro cay b« rtquirad to 
Justify another Uarm cartification" of 3 to 5 yiara. , , 

If an aisployar, Uont cartifiad" for ona crop (appla pickers for Instance) 
naads H*2 workara for peach harraat, that grower would have to seek ce^^i* 
fication for ^-2 peach pickara on a yearly basis for threo yc^ra, thon 
M>uld, aesuftlrc dexonatratad need for each ot the three yoare, ba ''taro 
certified'* for a period of 3 to 5 yaara for peach pickers, too. 

An a&ployer who seeks certification for H-2 workers f^r the fir at tine 
wjuld ba processed on a yearly basis for three yeara before being eligible 
for %m certification. ' • i 

\ . 

Such a change in the prosraa would eavo the Departsaent of Labor and State 
and local tsploT^sent aervlcaa officea, cuch tis» and paper work, fisployars 
who ware "tera certified" would still ba required to abide by all other 
requircaonte of the H-2 prograa raculationa. 

'*Tam certified" eqployara would pay travel at the end of the contract pariod 
Into whxch Markers hava entered. 

'kiku a^jrtcultural ai^iloyar aaaociationa oliclblo for curtirication i'or 
H-2 uarkera en toto for their Doebera. 

••hkinr vrlcultural coployer asaocintiona ^llfiblo for certification on toto 
for their ruabcrs would thon iaa>.u it poauiblo to rx>vo auch workora ffoc vii<« 
ployar to er^oyer as needed. This would provide c»ra ateady «cployi38nt for 
-workara and would probably rasult in a need for fewer total H«2 workers. The 
question of whether the association oi faraar necbora of the aa^ociation are 
the ecployor v«uld have to ba roaolved and Jtade a aatter of la«. 

Such a provision would ba self-policing becaxiae tho association would keep 
Ita oeabora in lino for the c^ner.U good and to icaintain "tana certification" 
for all btabara. 

3. Reduce the nucsber of days durlr^ which a Job order lauet be in the Federal-State 
^cploynent syatea to thirty (30). 
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Tb« pMMnt K->2 r«SViUti.ons (20 CFA Puxt 655 1 Subpart C) requlr* that «n ea- 
ployvr s«tkin£ c«rtl^icat>lon for H«2 workers nust fil« a Job brdtr with tho 
£^loywnt Sonrlc* tarly gnou^ that It is in tho US£S*d Intorstato Cloarnnco 
SysUft for at Itast 60 caltndar days prior to a dat« 20 days prior to dato of 
noad. Th« interval should ba r«ducad to 30 days* Tha USES would still bt re 
qulrtd to sake a certification decision at least 20 days prior to clAte of 
need for \W2 workers. 

Tha USDL'a cocputer Job bank and the change to '*at the tioe and place of need 
in tho Zndfration and Nationality Act should enable the Department to conduc 
a Doanlncful soarch'within 30 days. ^ 

4, The Adversa affect vage rate shouloi be abolished* 

There i.s no such requireuent for non-agricultural employers of H-2 workers. 
Payiaant to H->2 workers of the Federal miniaua wage (now $3*35 per hour) or 
tha prevailing wage rata in the area of emplojoent at the tiao of eaployiunt, 
whichever is higher, will assure no adverse effect on the wages of U. 
workers si&ilarly employed. 

5* The roquiresent for free housing and a ceiling on board charges should be 
abolished. 

Soployars should be able to provide housing at no charge or "at cost." Em- 
ployers should ba able to provide cveals "at cost." The language of the Fair 
Labor Standards Act and appropriato PLSa rer.ulations should rovom. 

If' housing is not available, an employer should be allowed, during an in- 
terlx period while housing ii be inn constructed, to provide a housinr allow- 
ance to workers. Ho employer should bo required to provide hnusi^'^p for 
workers able to cootute between hotno and Job on a daily basis. 

The cost of constructing housing for single H-2 workers and U. S. workers 
hired by an employer of H-2 workers is part of tho price for rocexviry' 
viorker certiTication, but it should not be used as a deterrent or penalty. 

6. Delete tho "assurances" requirtcont in (20 CFR Part 655.203). 

The requirements covered therein are already in law or regulations. No 
non-agricultural employer is required to execute such a document. It is 
a monstrous paper work creator. 

7* Simplify paper work. — 

In 1977 three pages were required to file a request for certification and a 
Job order. In 1960 the number had risen to 22. As a prime exicple of 
paper work proliferation, 4Haxyland peach growers had to file US pages to ob- 
tain Jasiaican cooks to cook for their JaaaiOan H-2 wrkers. At growers' 
insistence the number for 1981 was cut back to 3, but there is no assurance 
it will stay there. 

8. &3plo7*rs should not be required to pay Workers Compensation and Social 
Security taxes on the earnings of H-2 workers. 

The proposed requirement that employers pay unemployment compensation and 
Social Security taxes on *he wages of guest workers ax^d H-2 workers is in- 
equitable. First, those workers cannot receive the benefits of either procram 
Second, some employers are contributing a percentage of wages earned by H-2 
workers to ba paid into the British West Indies governments t^»at have a form 
of social security established for their citizens. 

Co;\trai7 to allegations, exemption from paying such taxes to the Federal 
govemmant is not an induceaent for U. S« agricultural employers to seek H-2* 
workers. 
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Sen4>tor Simpson. Mr. Sorn, please. 

STAT«iMBNT OF GEORGE F. SORN, ASSISTANT GENERAL 
MANAGER, FLORIDA FRUIT & VEGETABLE ASSOCIATION 

Mr. Sorn Thank you, Mr. Chairman. I appreciate the opportuni- 
ty to be hen\ 

The organization I work with, the FFVA, is a growers organiza- 
tion with substantial membership in citrus, vegetable, sugar cane, 
« and tropical fruit in Florida. We have been involved with the H-2 

program in Florida since 1947. This program in the past included 
workers in vegetables and in citrus, but since 1971 only includes 
H-2 workers who cut sugar cane, 
t Although it is preferable for employers to utilize a work force of 

legal U.S residents, it will continue to be necessary and in the n^f^ 
tional interest to import temporary seasonal workers in critical 
labor intensive tasks in industries for which the only option would 
be to limit production and thereby reduce the employment opportu- 
nities for legal U.S. residents. 

Admission of supplementary alien labor for these tasks in order 
to facilitate higher levels of production and domestic employment 
in other phases of production, processing, and distribution may be 
desirable under circumstances that protect U.S. workers similarly 
employed. This is particularly important in agriculture, where 
availability of labor for a critical high labor task in the production 
of a commodity in which labor demand is otherwise much lower 
may effectively limit the volume of production that can be eco- 
nomically undertaken. . 

We feel the continuation of an H-2 program with reasonable reg- 
ulations, aimed at protecting U.S. workers similarlv employed, is 
imperative and the ability of U.S. employers to avail themselves of 
this means of obtaining supplemental workers should be preserved 
over and above any transitional period measures and solutions that 
this Congress may consider on the illegal alien and refugee ques- 
tion. 

The experience in Florida with H-2 workers for almost four dec- 
ades demonstrates how the H-2 program has been successfully 
used to fill a severe seasonal shortage of American workers by pro- 
viding legal H-2 workers to perform a particular function and 
thereby eliminating the necessity of considering the use of illegal 
aliens. 

The use of H-2 workers in cutting sugar cane has also assured 
continued employment for 7,000 American workers in all other 
jobs» including many year-round jobs, directly connected with the 
Florida sugar cane industry, and for many more workers indirectly 
connected with the industry. 

We feel strongly that the Department of Labor's position since 
the early sixties has been to eliminate the use of H-2 workers. The 
criteria regulations promulgated in the early sixties and since 
amepded were developed to this end and not to certify to genuine 
labor shortages. 

We do submit for your consideration that one of the ways to in- 
hibit the employment of undocumented aliens in the United States 
would be for Congress and the executive branch to direct that the 
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use of legal temporary workers under the H-2 program is preferred 
to the continued use of illegal aliens and that all administrative 
policies should be directed toward this end. 

We realize there are detractors to the use of the current H-2 pro- 
gram as an "escape valve" where there is a genuine labor shortage. 
However, there have also been many distinguished individuals and 
groups who have backed the use of H-2 workers as an "escape 
valve** and in particular the H-2 program as administered by the 
British West Indies Central Labour Organisation. 

From time to time, detractors of the H-2 program raise issues re- 
garding the use of H-2 workers. I will briefly discuss three. 

One of the issues of current concern to H-2 employers in Florida 
is the attempt to force H-2 employers to give job preference to 
workers who are coming into the United States illegally over those 
who have come in legally' and have come in legally for decades. 
Since the worker groups who have raised the issue have taken it to 
Federal court, it would be inappropriate for me here to elaborate 
greatly on the issue, except to express the opinion that the job of 
controlling illegal immigration by this administration and this Con- 
gress will be much more difficult should for some reason the court 
determine that workers who have entered the United States ille- 
gally have job preference over workers who are in the United 
States legally. 

Another issue regards the effect of H-2 workers on the wages of 
U.S. workers. Experience with the H-2 program in Florida shows 
that it has not had a detrimental effect on the wages of U.S. farm- 
workers in Florida. 

An analysis of the U.S. Department of Agriculture statistics 
shows that Florida, with the highest number of H-2 agricultural 
workers of any State in the Nation, had the highest percentage in- 
crease in average hourly farm wage rates between 1969 and 1977 of 
any State in the Nation. The Florida increase was 127 percent, 63 
percent above the 68 percent overall average increase for all States 
for the same period. 

The same analysis also indicates that for four of the H-2 user 
States on the eastern seaboard for which specific State data was 
available, both in 1969 and 1977 three had an average increTase 
during that period above the national average, percentage increase. 

Another claim is that H-2 workers are so-called cheap labor. We 
agree with the principle that H-2 workers should not be cheaper to 
use than U.S. workers. However, because of the regulations im- 
posed on potential farm employers of H-2 workers, the cost per H- 
2 worker is already much greater than the cost per U.S. worker to 
a farm employer who is fortunate enough to be able to utilize all 
U.S. workers. 

In Florida, it costs an H-2 employer $622 to use an H-2 worker 
over a 20-week season in sugar cane. An employer who does not 
have to comT>ly with the H-2 regulations and can find enough 
American Wsj' kers would only have the cost of providing unemploy- 
ment insurance and social security at $474 per worker for a 20- 
week season. 

These costs do not include additional costs attributed to the ad- 
verse effect wage rate, which in Florida for this season was $4.69 
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an hour, 40 percent higher than the Fair Labor Standards Act's 
miniipum of $3,35 per hour. 

Our written testimony, Mr. Chairman, also goes into other 
issues. 

One of the questions I understand you wanted to be answered 
was what can be done to improve the H-2 program and still protect 
U.S. Nvorkers. No. 1, the farm labor placement system of the De- 
partmient of Labor Employment Services must be strengthened; 20 
years ago, farm employers had confidence in the ability of the De- 
partment of Labor's farm placement system to do all possible to 
find qualified farm workers. The farm workers had confidence they 
could find available jobs through this same system. That confidence 
is not evident today for various reasons, and the U.S. Department 
of Labor needs to strengthen the services they perform so they are 
acceptable to both workers and employers. 

The second necessity 

Senator Simpson. Could you please summarize? 

Mr. SoRN. The other major area that I think has been a boon to 
the H-2 program is that the H-2 worker, particularly where there 
are large numbers of H-2 workers in one area, must be represented 
by individuals from the originating country, similar to what we call 
the liaison officers in the existing BWI H-2 program, to insure 
compliance to U.S. regulations and any negotiated wages or work- 
ing conditions. This would also insure that employers are comply- 
ing to all regulations on legal H-2 workers and thereby not under- 
mining conditions for U.S. workers similarly employed. 

Thank you, Mr. Chairman. 

Senator Simpson. Thank you very much, Mr. Sorn. 
[The prepared statement of Mr. Sorn follows:] 
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Prepahcd Statement of George F. Sorm 

Ny nuic Is GEORGE F. SORN. Ass Istint .General 
Mantgtr lad HiRiger of the Labor OWIdon of FLORIDA FRUIT I 
VECETAIU ASSOCIATIOM (FFVA), 4401 E. Colonial Drive, (P. 0. 
lox 20155). Orlando, Florida 32814, an orgtnlzatlon with 
substantial MRbershIp who grow citrys, vegetables, sugar 
cant and tropical fruit in Florida. 

FFVA h^s a longstanding Interest In and a program 
for the leg^l Inport^tlon of supplementary tenpora^ry non-immigrant 
alien workers for orlda Agriculture. Some sugar cane employers 
in Florida have utilized H-2 workers since their Importation 
during the early years of the second World War. This H-2 Program 
also Included workers In vegetables through 1965 and In citrus 
through 1971. 

We realize the testimony this mqrning is directed 
at the H-2 sections of the Administration's 
Published Policy cn Immigration k Refugees. However, before 
addressing those particular issues, we would stress that FFVA's 
Position Is one involving several of the elements of the pub- 
lished policy and our position on any one of the elements could 
be different if that is the only element that will eventually 
be considered by the Congress. » 

For instance, FFVA Policy dictates that we are for 
the sanctions ^^giinst employers BUT ONLY i± there is an effective 
but_siiBp le wans for workers to demonstrate their eligibility to 
work and there is a reasonable^, "safety valve" program for use of 
legal "guest workers'* and H-2 workers , which Is in place and 
can be used If employers cannot under rcosonoble 

conditions obtain workers who can legally work in the United 
States. 
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THE H-? PROGRAM IN FLORIDA 

Background and Perspective : 

We arc aware of many of the reports, papers and ' 
studies which have be^n directed at various aspects of the H-2 
Progran during the last few years, including those presented 
to the National Commission for Manpower Policy In 1979. the 
National Council on CMploymcnt Policy In 1976. several Senate 
and House Committees jind Subconnl ttees • the 1977 U. S. Depart- 
ment of Labor hearings on changes In **Cr1ter1a** regulations and 
the Select Conmlsslon on Inmlgratlon and Refugee Policy. 
Needless to say. we do not agree with some of the statements, 
opinions and conclusions presented In the various raaterlal. 

Wc have not attoitipted to present a complete historic 
cal rev.lew of the use of temporary non- lami grant aliens In Agri- 
culture In Florida or the United States*. We are aware of several 
studies, which do trace the history of the H-2 Program, Including: 

1. The Administrative presentations by the 
Department of Labor and the Department of Justice (Immigration 

& Naturalization Service) on the ADMISSION OF ALIENS INTO THE U.S. 
FOR TEMPORARY EMPLOYMENT and COMMUTER 'WORKERS to the Committee 
on the Judiciary Subcommittee No. 1. House of Representatives 
for its Study of Population & Ismlgratlon Problems on June 24, 
1963* and, 

2. A study prepared for the Subcommittee on Immi- 
gration of the Committee on the Judiciary U. S. Senate on THE 
WEST INDIES (BWl) TEMPORARY ALIEN LABOR PROGRAM 1943-1977 as 
printed in 1978 by Joyce C. Vialet. 

Based on our Florida H-2 experience, which spans 
three and one-half decades and includes activities In citrus, sugar 
cane, vegetables and tropical fruit» we feel s,trong1y that a 
properly adwlnlstered H-2 Program Is essential to finding a 
solution to both short tern labor shortages and at least a 
reduction and possibly an elimination of the use of illegal aliens 
in the United States . The H-2 Program oust remain as a viable 
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■tans Qf supplying llbor for « gtnuine Utor $hort«gt, regardless 
of tht final delibtrations of thU- Congress on the "Gutst Worker** 
PrograR or the other solutions included in the final Inmigrttion 

o 

and Refugee package. 

The Administration and thi$ Congress are to be 
coMendtd for considering ways to drastically reduce and, if at 
all possible^ ellninate the critical presence of millions of 
illegal aliens and refugees ir the United States. 

As a go*l» we believe U. S. Employers should strive 
to enploy a legal work force,. The presence of vast nuabers of 
Illegal workers can only be detrimental to many American citizens 
and to other workers who are legally able to work. 

Although it Is preferable for employers to utilize 
a work force of legal U. S. residents* it will continue to be 
necessary and in the national interest to import temporary 
seasonal workers in critical labor Intensive tasks in industries 
for which the only option would be to limit production and 
thereby reduce employment opportunities for legal U. S. residents. 
Admission of supplementary alien labor for these tasks in order to 
facilitate higher levels of production and domestic employment in 
other phases of production, processing and distribution may be 
desirable under circumstances that protect domestic workers similarly 
employed. This is particularly important in Agri cul ture where 
availability of labor for a critical high labor task in the pro- 
duction of a commodity in which labor demand is otherwise much 
lower, may effectively limit the volume of production that can be 
economically undertaken. 

He feel the continuation of an H^? Program with rea- 
sonable regulations, aiiued al protecting U. S. workers similarly 
employed, is imperative and the ability of U. S. employers to 
avail themselves of this weans of obtaining supplemental workers 
should be preserved over and above any transitional period 
measures and solutions that the Congress may consider on the 
illegal alien and refugee question. 

There is no doubt in our minds that some sort of 
program to allow foreign workers to legally inmigrate to the 
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U. to perform te»por«ry Jobs «s non*1innl9r«nt «11ens Is «n 
ess*nti«l pirt of iny solution to the iUegal «11en problem. 
Inaigrfttlon statistics reflect thit the curtailment of the 
Bracero' Prograoi and the restrictive regulations Inposed on 
the H«2 enployers In the early and mid-1960* s was a major 
catalyst In the trenendous Increase the Illegal alien 
problem since that tine* 

The following statistics taken from various Issues 
of the Annual Reports of the Immigration t Naturalization Service 

P""'"= T.ble 1 

Foreign Workers Admitted for Tenporary Emplo>inent In U. S. Agriculture 
by Year - 1958 - 1976 - Versus ' 
Deportable Aliens Apprehended In Agriculture In U. S, 

Temporary Workers Admitted Deportable Aliens 'Apprehended 
Year for Agricultural Dap'^oywent In Agriculture 

1958 433»704 6,310 

1959 464,128 4,935 

1960 447,207 4,402 

1961 y 312,991 5,162 

1962 • 303,638 5,574 

1963 243,120 9,143 

1964 237,700 10,689 

1965 155,671 14,248 

1966 64.881 • 24,385 

1967 57,720 27,830 

1968 50,782 * 39,301 

1969 43,527 50,881 

1970 47,4a3 53,674 

1971 42,142 74,423 

1972 38,752 84,084 

1973 . 37,294 101,220 

1974 33,908 111.289 

1975 25,434 116.250 

1976 22, 124 116,197 

Source: Various Issues of tht Annual Report of the Innlgration 
k Naturalization Strvlce 

The preceding table only Indicates the nursber of 
Illegal aliens apprehended in U. S. Agriculture and not the total 
nuBber used by U. S. Agriculture. It Is safe to assume, therefore, 
.that most of the K-2 and Public Law 78 temporary firm workers 
of the 50' s and 60's have of necessity been replaced by 11 le(^al 
aliens and not by American workers . 

The transition from situations wherein Illegal aliens 
are utilized on an unregulated basis to a domestic work force 
supplemented, where necessary* by limited numbers of temporary 
legal alien workers admitted and employed under regulated con- 
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ditlons And labor itandirds will require substantial adjustments 
for Many enployers. This will be particularly true in certain 
redlons «nd comaoditios which are thought .to be heavily dependent 
on Illegal workers for high labor-using seasonal tasks. While 
it Is necessary to quickly iiuplement stricter Border control and 
prohibitions ag«1nst alien employment, it w'ill be difficult for 
some enployers to rapidly adjust their hiring and Ubor^ut 1 1 1 zation 
practices without traunatic economic and human consequences. 

neither « snail-scale guest worker program n,^r amnesty for permanent ^ 
resident illegal aliens is likely to meet tne need created by the 
reduction in illegal j) ion workurs. 

The experience in Florida with H-2 workers for 
almost four decides demonstrates how the H-2 Program has been 
succfssfully used to fill a. severe seasonal shortage of American 
workers by providing legal H-2 workers to perform a particular 

function and thereby eliminating the necessity of considering 
the use of i 1 legal al lens . The use of H-2 workers in cutting 
sugar cane has also assured continued employment for 7,000 
Aaerlcan workers In all other jobs (including many year-round 
Jobs) directly connected with the Florida sugar cane industry, 
and for many more workers indirectly connected with the sugar 
industry. 

The Florida sugar industry harvested 10.6 million 
gross tons of cane from 320,700 acres in the 1980-81 season. 
The harvest season usually starts about November 1 and ends about 
April 1. The cane is all located in the Glades area of Florida 
within a 30-mile radius of South Bay. 

The estimated value of the crop was $600 million dollars. . In 
excess of $150 million of this amount is earned by sugar Industry 
enployees in wages and benefits. This contribution to the 

economy of Florida and the nation would not have been possible ^ 
without the contribution made by H-2 workers during each of *^he 
last 37 years. 

A 




A briff rtvltw of the history of the use of H^Z workers 
In. VEGEUBtES. CITRUS AHD TROPICAL FRUIT in Floridi reveils thit 
H-2 workers were used In these crops fron the m1d*40*s ind until 
1965 in vegetiblts ind tropical fruit and until 1971 in citrus. 
Sinet 1971» ctrtlf Icition for use of H-2 workers in Floridi his 
been restricted by the U. S. Department of Labor to sugar cane 
cutting (Occupational Title K Code: Harvest Worker, Field Crop 
(Agric.) 404.687.014) and tbe ^'supporting*' occupations of Cooks 
(Cooks* Agric, 315.361.010), Canp Managers (Hajpagcr, Agric. 
Labor Canp 187.167.050) and Group Leaders (Group Leader (Agric), 
CreM Ooss or Row Boss 180. 16/. 022) . Relatively few workers 
are certified in the "supporting" occupations. All other work 
in the growing, harvesting and processing of sugar cane Is per- 
formed by Antrican workers. 

Under pressures from the U. S. Department of Labor 
throughout the 1960's, Florida Agricufture conducted massive 
recruitnent efforts direct and through the Enploynent Services 
System. The industry did find thousands of farmworkers displaced 
by atechanical cotton harvesters in the late 1950's and early 
1960's in the southeastern United States. The iiuposition of the 
■IninuR wage on Agriculture in 1967 resulted in many more farm 
workers in the southeastern United States being displaced, 
particularly when cotton growers found it cheaper to use herbi- 
cides instead of human cotton choppers. 

Some of the workers'recruited for Florida during 

this period (13,000 per year at peak) arc still working in Florida 

Agriculture. Host have gone on to other employment and were 

gradually replaced by Spanish-speaking workers of Mexican descent. 

In the early 1960*s, less than S% of the faro workers found in 

Florida were Spanish*speak1nu . They nowapproach 351. Fortunately, 

or unfortunately, depending on how you look at It, recruitnent 

efforts by Florida gi'owers during the 1960*s and 1970's not 

# 

only found some American workers but also found illegal Mexican 
workers. During the period of Jjow unemployment in the United 
States in the late 1960's and early 1970's and with the realiza- 
that U. S. Department of Labor policies were directed toward 
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tliiifnating the MSt of H-2 workers and ^not at certifying to 
genuine labor shortages, farm eoiploytrs looked to the workers of 
Hexican descent. Including the lUegals* as the answer to their 
Uboi> probleas. In the 1970*s, the use of Illegal aliens In- 
creased as Hore and nore welfare, food stanp and educational 
programs were directed at the farm labor force and growers found 
themselves Increasingly In competlon with these programs and 
non*fana enployers for the sane labor force. 

We continue to^ feel strongly that the U. S. Depart-' 
nent of Labor's position since the early 1960*s has been to 
ellnlnate the use of H-2 workers. The "Criteria* regulations 
proBulgated In the early 60*s and since axended were developed 
to this end and not to certify to genuine labor, shortages. 

The labor utilization experience ofXthe Florida 
sugar cane Industry with Its ability to obta;1n lega\ H-2 workers 
and with no Illegal aliens being used - versus the experience 
In Florida's vegetable, citrus and troplca^l fruit Industries (wherein 
the forced curtallnent of the use of M-2 workers led to the use 
of Illegal aliens) - dramatically Illustrates to us the effect Con- 
gressional and Cxecutli^ D1 rectlves (to the U. S. Department of 
Labor In the 1960*s to eliminate the H-2 Program) had on the In- 
creased use of Illegal aliens in Florida Agriculture In the 
last 15 years. The formulators of the U.S. Department of Labor 
policy In the 50's must take at least Part of the blame for 
contributing to the massive lllegil alien problem now being 
exeprlonced In the United States. 

We do sunbit for your consideration that one of the 
ways to Inhibit the enploymen^t of undocumented aliens In the 
United States would be for Congress and the Executive Branch 
to direct that the use of legal temporary workers under Public 
Law 414, Title I, Section 101 15 H (ii) Is preferred to the 
continued use of Illegal aliens and that all administrative 
policies should be directed toward this end. This directive 
would not need a change In the law. It would take some changes 
In the U. S. Department of Labor and possibly the Immigration & 
Naturalization Service regulations. 
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At this point in tiB»e».we «re not prepartd to say 
th4t tht H.2 Pro9r« alone should be the only legal "escape 
valve" should «n enployer experience a genuine labor shortage. 
It is possible a "guest worker" program would also be needed 
if the "amnesty" provision of the final overall Iiuwigroaon I 
Ktfugtt package creates nassive labor shortages. 

COHMENTS ON VARIOUS ISSUES REGARDING THE USE OF H-2 WORKER S 
/ He realize there are and have been detractors to 

the use of the current H-2 Program as an "escape valve" for a 
genuine labor shortage. However, there have also been through 
the years many distinguished individuals and groups who have backed 
the use of H-2 workers as an "escape valve" and in particular* 
the H-2 Program* «s administered by the British West Indies 
Central Labour Organisation. 

For example: 

1. In 19S7. Subconnittee No. ^ of the House 
Judiciary Coiuiittee stated in Its report that the BWI Progran 
in the United States "...does not affect adversely sinilar 
categories of domestic workers." They further stated "The 
British West Indies Program has been found to operate satisfacto- 
rily in «11 other respects and has the additional merit of being 
beneficial to the economy of the British West Indies, a neighoor 
of the United States." 

2. In the 1961 Senate Committee on Agriculture & 
Forestry hearings concerned with the extension of the Mexican 
Farm Labor Program, Secretary of Labor Goldberg stated "...I must 
say that the Jamaican Government which does supervise the program 
from their end has seen to it that the standards are much in 
excess of what the Mexican labor standards are." 

3. In 1962, AFL-CIO President George Meany wrote 
to the Secretary of Labor strongly urging on behalf of the 
AFL-CIO that BWI workers be allowed to remain on a year-round 
basis. He also took the opportunity to praise the OWI Progrtim, 
noting for instance that "It is well known that the standards 

of the BWI Program improve the lot of domestic workers in regard 
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to hou$tn9» workirs* comptnsatlon and racial matters.** He ex- 
Pressed the opinion that, through the program, "The United States 
Is Making a substantial aid contribution to the Uest Indies at no 
cost to the American taxpoycr. a^t no loss of self-respect to the 
West Indians* but merely as 'fair return for a fair day's work 
on the part of law-abiding and ambitious West Indian workers.** 

4. On Oeceaber 2. 1964, at a U. S. Otpartmcnt of 
Labor hearing at Bay Front Auditorium in Miami, Hr. W. J. Usury, 
at the time the business agent of the International Association 
of Machinists (and subsequently U. S. Secretary of labor), told 
U. S. Department of labor officials If the Importation of forcHn 
workers should be stopped, many domestic employees would be out 
of a Job, Including several hundred employees of sugar mills in 
Selle Glade and Clewlstoni whom he represented. 

5. In an opinion In the fall of ig72 in the U. S. 
Court, Southern District of Florida, in the case of the UNITED 
FARMWORKERS* UNION, AFL-CIO, ct ol . vs RICHARD G. KIEINDIENST. 
et al, the court stated It found the evidence to be overwhelming 
that the defendants were not failing to provide employment for 
any qualified worker. Quite the contrary, the court added, the 
(recruitment result) figures are shocking and the court can only 
draw one of two conclusions: One, there either Is not this great 
mass of farm workers available for employment, or, secondly, 
that they do not want to cut cane. In Its decision, the Court 
further stated "1 am very favorably Impressed with the efforts 
that have been made by all Involved here. I th'.nk the advertising 
campaign and the other efforts that have been made are way above 
any minimum standards that the Secretary of labor or anyone else 
could hope for.- 

FroA tiae to time, detractors of the H-2 Program 
raise Issues regarding the use of H-2 workers. The following 
explores some of these Issues from the standpoint of Florida's 
farm eaploytrs. 
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Tht Cfftct of th< Prtt»nc< of H>2 Workers on ^i<oes of American 

Fam Worktrs 

Es^perlchce with the H*2 Progrm In Florida shows 
that It has not had a detrlnental effect oh the wages of American 
far* workers In Florida. 



Thi following Table compares the all hired farm 
i wage *r 
the national AVtrase. 



worktr average wage *rate per year for the 1974-1960 period with 



Table 2 



Ml Hired Um Worker Average Earnings Per Hour 



National Florida Ranking In 

Year Average Average Nation 

W% ' $2.25 $2.63 2nd 

1975 $2.43 $2.82 3nj 

1976 $2.66 $3.05 3nj 
.1977 $2.87 $3.23 3nl 
V978 $3.09 $3.52 3nl 

1979 $3.39 $3.80 3nj 

1980 $3.66 $4.19 3nj 



Source: Various Issues of the U. s. Department 
of Agriculture Publications " FARM LABOR " 



Florida with the highest nusber of H-2 workers 
of any' state In the nation has for the past seven years been 
one of the top three states In the nation based on the average 
wage rate paid per hour for all hired farn workers. It Is 
hard to see how the presence of H-2 workers In Florida has 
had a detrlnental effect on the wages of Asierlcan farm workers 
when we are always ABOVE the national average and one of the 
three top states In the nation. 

Tht National Association of Farm Worker Organiza- 
tions (NAFO) has presented several papers, which are critical 
of the use of H.2 workers In the United States. In one of 
their recent papers. Assistant Professor James L. Hedoff and 
Kathtrfne G. Abraham of Harvard University and the National 
Bureau of Economic Research performed an analysis of the level 
of growth of the average hourly earnings of hired farm workers 
In the 48 continental United States, using various Issues 
of the U. S. Department of Agriculture's publication " FARM 
LABOR ." 
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Contrc^ry to the conclusions by NAFO, the analysis 
shows that Florid*, with the highest number of H-2 workers 
of «ny state in the nation, had the highes t percentage increase 
in average hourly farn wage ratfe between 1969 - 1977 of an;^ 
state in the nation. The Florida increase was 127% 631 
above the 7SX overall average increase for all states for 
the same period. The analysis also indicates that for^ the 
remaining four H-2 user states for which specific state data 
was available both in 1969 and in 1977, three had an average 
increase between ig69 - I^IJ * which was above the national 
average percentage increase. !t is difficult for us to conclude 
fron this analysis (as NAFO apparently has) that the presence 
of n-? )K(urt:er^ has hoU o Ui'prc;*^ my etfccL un lh« wayci of 
American farm workers. 

The experience of our vegetable growers m the 
Glades area of Florida indicates the preserice of M-2 workers 
has been the wajor factor in annual demands by vegetable and 
other workers for growers to increase their piece or hourly 
rate in proportion to the increase In the annually revised 
adverse effect rate applicable to H-2 workers. 

' The Glades area of Florida Is one of the largest 
farming areas in Florida. In addition to the 320,700 acres 
of sugar cane within 30 miles of South Bay. the same area 
produces sowe 20.000 to 30,000 acres of celery, corn, radishes, 
lettuce, potatoes, cabbag** and other leaf crops. On the 
periphery of the 30 miles and albo drawing from the same labor 
market area at times are extensive citrus, watermelon and 
other vegetable producing areas. 

The harvesting season for sugar coincides with 
the harvesting season ot most of the other crops and competition 
for labor is always Intense. 

The statistics we have seen and our growers* 
actual experience in the Glades area prove to us that H-2 
workers do not have a depressing effect on wages of American 
farw workers in Florida. On the contrary, their presence 
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txtrts pressurt on tMploytrs to pa 1$e wages and benefits to 
utet the U. S. Oep«rCiient of tabor*s adverse effect NltnlmuM 
and the guarantees contained in the '•Criteria" -•oulations 
and the West Indies worker's contract. 

The Cost of Using H~2 Workers 

We agree with the principle that H-2 workers 
should not be "cheaper" to use than U. S. workers. However, 
because of^thc regulations imposed on potential farm employers 
of H-2 worKers. the cost per H-2 worker Is already much greater 
than the cost per U. S% worker to a farm employer who is fortu- 
nate enough to be able to utilize all U. S. workers. 

The following COSTS per H-2 worker are calculated 
only for Florida and are based on the 1980-81 sugar cane season 
of 140 days (20 weeks) with workers averaging $200 per week 
($4,000 for the season): 

!>ound trip transportation (plane and bus) $207.00 

Free rent 9 minlRtum of $1 per day $140.00 

Loss on Bocrd («eals) (Average of 50< per day) $ 70.00 

Transportation to field 9 $1.00 per day $140.00 
Icnigration & Naturalization Ssrvice's Bond 

€csts per- worker — $-20x00— — 

Contribution to Social Security Scheme in 

worker's Home Island $ 40.00 
Losses on Domestic Worker's Trinsportatiotv - 

Cost of advertising, recruitment, etc. $ S.QC 

TOTAL COST for EACH H-2 Worker $522.00 

\ , Sugar employers also guaranteed the ''adverse 
effect- wage rate minimum of $4.09 per hour, (74( over the 
current $3.35 per hour Fair Labor Standards Act's minimum 
wage). In the 1981-82 season, this "advers^e effect" wage rate 
IS $4.69 per hour, cr 401 higher than the Ijir Labor Stantlards 
Ac«- ninimun wage for all other employees in the U. S. We 
have NOT used tnc (Stffcroi;ce between the "adverse erfect" 
wage rate and the h^ir L.tor Standards Act's minlroums as an 
added cost. 

Faru employers* who .^re ;ble to obtain enough labor without 
the necessity of resortino to the use of H-2 workers, need 
not comply with the -Critone" regulations. It is not the 
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prevailing practlct In f)or)d« Agriculture to provide advance 
or return transportrt ion, free rent, meals or transportation 
to the field to faria workers. 

However* the cnployer who can obtain a sufficient 
supply of workers in the U. S., would have to provide Unemploy- 
nent Coapcnsatlon and Social Security insurance. 

Unemployment Cocsponsition (4.SX State * .7X Federal 
on $4,000) • $208.00 

Social Security of $4,000) $266.00 

TOTAL COST for Non-Criteria Ancrican $474.00 

The AODITIOHAL COST to use H-2 workers is $148 per worker 
In Florida. 

Workers' coapensation costs would be the same for both 
H>2 and AMicricaii wurkur:.. 

Contrary to allegations, exemption from paying Unemployment 
Insurance and So.ial Security taxes on the wages of H-2 workers 
dots not wake H«2 workers cheaper to use «nd is not an inducement 
for U. S. agri cul tural employers to seek K-2 worktl^s. 



U se of 6en*»ral Unemployment Figures as an Indication that Workers 
are Available for Agriculture 

Fron time to t*-*. statements arc made that H-2 
certification is not needed becau*>u chere are unemployed people 
in the U. S. who could do the work. Although this sounds 
good '*1n theory" It docs not provide i supply of farm workers 
''in practice." In Florida, 701 of the hired farm jobs are 
seisonal jobs. The seasonality of the job deterrs many unem- 
ployed people from working in Agriculture even on a temporary 
basis . 

Unemployed workers are not necessarily unemployed 
agri cul tural »forkers. Unemployed agricultural workers in 



(U In northern states, where period of employment is shorter, and 
transportation costs high ' "''e difference is even greater. 




ont part of^ the country are not necesstrlly avalUble for 
enployaent \n another arta of the country. Even unenployed 
agricultural workers in a given area are not necessarily avail- 
able for other agricultural work in the sane area. Unemployed 
citrus p1ckers» for instance^ will not necessarily pick straw 
berries and vice versa. Unemployed lettuce cuttars will not 
pul) corn or cut cane. The workers themselves will not accept 
jobs even though unenployed. The easy access to Food Stanp, 
unemploysent conpensatlon and "upgrading" prograns also tend 
to Induce workers not to seek farm etnploynent. Many migratory 
workers will not travel even it no cost to work four or six 
weeks in a distant state, particularly when there Is no hope 
of Internedlate or prolonged employment. The time of the 
year also influences w1 lllngticss to travel. Parents of school 
age children, particularly In the South, are not Inclined 
to go North with or without their families and particularly 
not for short term eoployicnt after school starts In the fall. 



— th^"U-. S. Oeyartroent of Labor "Adverse Effect** Wage Rate 
awt Piece Rate Incentive System 

Under certification for use of H-2 workers, 
employers must guarantee an ''adverse effect" tninlnutn wage 
determined by the U. S. Department of Labor each year. 

The current ''adverse effect" rate methodology 
has come under much criticism from both worker and employer 
groups. It is outdated and should be revised. Our recommen- 
dations on changes in adverse effect methodology will continue 
to be presented to the U. S. Department of Labor. 

The H*2 workers brought in to cut cane are P*1d 
on a piece rate incentive system. The piece rate must be 
and Is Increased fron year to year so that the Incentive for 
the individual worker to earn more than the adverse effect 
wage continues as a part of the piece rate system. Claims 
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h«v« bten n«d« th«t the piece rate Is not Increased and that 
enployers force workers to Increase productivity instead. 
This clain is not true. For exaop1e» Tabic 3 illustrates 
that over the past seventeen years, sugar cane cutter produc- 
tivity oer hour has not Increased appreciably. Rather, the 
produ^.tivity per hour varies from year to year depending on 
the many factors involved in the growing and cutting of cane 
and there is no trend toward either higher or lower productivity. 

On the other hand, the average earnings per 

hour have increased 273X; while for the same period of tine, 

the adverse effect wage only increased 256S. 

Table 3 



Comparison of Cane Cutter Productivity to Adverse Effect Wage and 



Average Earnings Per Hour 




Production tn.Tons 
Per Hour 


Adverse Effect 


Average 
Earnings Per Hour' 


Season 


Wage 


1964-65 


1.446 


$1.15 


$1.37 


1965-66 


1.394 


$1.25 


$1.44 


1966-67 


' 1.452 


$1.35 


$1.64 


1967-68 


1.516 


$1.45 


$1.82 


1968*69 


1.408 


$1.55 


$1.93 


1969 70 


1.489 


$1.65 


$2.10 


1970-71 


1.485 


$1.75 


$2.23 


1971-72 


1.450 


$1.85 


$2.31 


1972-73 


1.486 


$2.00 


$2.54 


1973-74 


1.394 


$2.15 


$2.69 


1974-25__ 


.K303 


$2.45 


$3.03 


1975-76 


1.419 


$2.84 


$3.58 


1976-77 


1.512 


$3.04 


$4.03 


1977-78 


1.477 


$3.23 


$4.12 


1978-79 


1.386 


$3.48 - 


__S4,39 


1979-80 


1.417 


$3.79 


$4.55 


1960-81 


1.554 


$4.09 


$5.11 


1981-82 


n/a 


$4.69 


n/a 



+256X + 273X 



^ourcef* (P Various records of sugar companies obtainino H-2 

workers through Florida Sugar Producers, U.S. Sugar Corp. 

and Florida Fruit k Vegetable Association 

(2) Without Bonus 



The Role of the U. S. Department of Labor Employment Services 
System in Certification for Use of H-2 Workers 

FFVA feels the U. S. Department of Labor should 

retain the authority for certification of shortages of workers 

through its Employment Services System even though we realize 

tht Farm Placement arm of the U. S. Department of Labor has 

been virtually decimated over the last decade. 
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Two (loC4de$ •i9o» the U. S. Department of Labor 
had a strong and dedicated Fdrm L^bor Service within Us Etup^loy- 
«enc Services Systeo. Over the years, and particularly since 
the Judge RUhey Court Order in the early 1970* s» the Farm 
Labor Service has been reduced so that It Is today virtually 
non-exl stent. 

This Is extremely unfortunate. The Faroi Labor 
Service had foroerly (l) the expertise to accurately predict 
farm labor surpluses and shortages, (2) the personal knowledge 
of the workers, farm employers and other pertinent labor- 
related factors In the area. (3) the wherewithal to more quickly 
fin shortages where possible, declare surpluses and to accurately 
certify to tho shortage where farm workers could not be found, 
and (4) the confidence of workers and employers so that It 
could correct any problems tnot arose. 

Although In our estimation, the U. S. Department 
of Labor no longer has the capability to perform effective 
placement or other services for both farn employers and farm 
enployees, it could strengthen us Farm Placement System so 
'that ft would develop individuals with farm labor expertise 
-within the local State, Regional and Federal Enployment Ser- 
vices Systea. Further, these Individuals should not be sub- 
aerged to the point their farm labor responsibilities and 
expertise are Tost within the overall non-farm Employment 
Services' responsibilities. 

Twenty years ago. farn eoployers had confidence In the 
ability of he Farm Labor System to do all possible to find 
qualified farm workers. The farm workers had confidence they 
could find available jobs through the Faro Labor Placement 
System. That confidence Is not evident today and the U. S. 
Departnent of Labor needs to strengthen the services they 
perform so they are accep'.able to both workers and employers. 

An increase in the number of personnel with 
faro labor expertise within the Employnent Service System 
would assist greatly in obtaining quicker response to real 
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f«ra labor surp1u$«$ or shortagts In iny given aret. An 
evaluation of the local, arta and national availability of 
fara workers could be done quickly and accurately for purposes 
of determining the validity of requests for supplemental H-2 
workers and certification where necessary could be granted 
with speed and with confidence that the shortage cannot be 
reasonably filled by qualified American workers. 

The certification for use of H-2 workers shcjld 
remain within the <sd1ct1on of the U. S. Department of 
Labor as It Is now with particular emphasis on the role which 
the U. S. Department of Labor Reg1on*l offices play in the 
Certification process. This would better assure coord1n*t1on 
of recruitment for U. S. workers where various states are 
1 nvol vtd. 



Workers' Representation under the H-2 Workers* Program 

From time to iime, claims are made that the 
H-2 contract workers are not adequately represented while 
they are in the U. S. Having had to personally cope with 
the workers' representatives ( 1 lal son of fleers ) In the U. S. 
for the past 28 year*, nothing could be further from the truth. 

In our estimation, one of the primary reasons 
the BWI H-2 Program hcs persisted for nearly 40 yeari is the 
character and capabilities of the liaison staff, who are 
selected by the workers' Isi^nd governments to represent the 
workers tnd uphold the contract while the workers are In the 
U. S. 

While in Florida, the H-2 sugar ctne cutters, 
an of whom come from islands in the West Indies (Jamaica, 
Barbados, St. Lucia. St. Vincent and Dominica) ire represented 
by eleven liaison officers, locited In both South 'Jty and 
Clewlston. The liaison officers are natives of ♦.ne West Indies 
Islands from which the workers come. In addition, there i$ 
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a Urge offict staff who monitor all payrolls submitted by 
sugar employers. The Chief Haison Officer of the British 
West Indies Central labour Organisation is located in Washing- 
ton, 0. C. with an additional office staff. 

Liaison officers constantly check compliance 
to the annually negotiated contract, conduct payroll audits 
and are In constant direct contact with worlcers in the fields 
and In the 20 housing facilities located in the Glades area. 
No worker is repatriated for any reason until he has had a 
chance to consult with a liaison officer and for those few 
workers who way violate their contracts, the liaison officer 
must agree that the contract has been violated before the 
worker is returned to his home island. 



Eaployer Efforts to Obtain and Retain U. S. Workers 

Florida's sugar cane employers feel they go 
far beyond the requirements of the current regulations in 
order to ensure " U.S. workers'* are given every opportunity 
to cut sugar cane in Florida. They couply with the "Criteria- 
regulations found at 20 CFR 655,200. In recognition of their 
rtsponsiblllty to utilize available Aaerlcan workers to cut 
sugar cane, employers will accept for employment as a cane 

cutf** , li'ud American worker who eoplies for the 
jjt> a.::i«.^ ou-*ing the harvesting period that H-2 workers 
are cutti.ig cane. This offer does go far beyond 20 CFR 655. 
203 (e), which requires employers to provide employment only 
until SOX of the contract period has elapsed. 

Sugir cano i»aployers advance transportatio;* 
y^'^'j-t: ^ wu-<^-s who i >dicate a willingness to cut can'^ 
^v3i uoU t.^c idvanc^Kient of trinsportation is not the pre- 

• : 5 > \ctl ,e in Florida .ot required u-id-Jr ^0 C?R 

655. (u) (5) (i). Wo fi^l :h2 advancement of transporta- 
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'.r.' of :a.)toyinsftt. Ko»»j »<hor- i< J rk^rs do«i late 
i.> * ActivU*', swch - ;«jg?r '•aine cyitinn in the Glides 

Are* of Florida, we belu. » .ui^esSAiy vo cdv«»u.c sqmc trans- 
pi0.rtit1on to fully ensure thit tne lack of transportation 
does not deter available Americans within a reasonable distance 
frOB accepting the job opportunity. 

We do not think it reasonable that potential 
eaployers of H-2 workers be required to recruit and transport 
workers to the area for enployraent from anywhere in the United 
States. The requirement under Public Law 414, Title I, Section 
101. 15, H (li) that requires certification by the Secretary 
of Labor that "...no unemployed workers can be found in the 
c ountry ^* should be aaended so that it is more reasonable. 

The section of the Innig'^ation Act (Public Law 

414, Title II, Section 212 (a) (14) dealing with the entrance 
into the United States of aliens for permanent employment 
only requires that the U. S. Oepdrtment of Labor certify the 
unavailability of '*...able, willing, qualified and available... 
workers ... at the place where the alien is to perform the 
work. 

It seems to us the impact and potential adverse 
effect of the presence of temporary workers in seasonal jobs 
is much less than the impact of workers permitted to come 
in permanently for permanent jobs. The laws and pertinent 
regulations governing the test for unavailability of workers 
for temporary employment should not be as stringent or cover 
as great a geographic area as the laws and regulations governing 
the Mu«vailability of workers in jobs where aliens will be 
allowed to enter on a permanent basis. At the very best, 
the laws and regulations should be the same. 

Sugar cane employer* do feel the test for avail- 
ability of American workers needed in temporary jobs should 
bt broader than the time and place where aliens are to perform 
the work but not so broad as to include the entire United 
States. 
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EdCh i«4$on, sugar enployers AOVERTISE locally 
an<i In each area where postttve rccrultocnt Is conducted. 
Radio, newipaper and handbill fidvcrtislng is paid for by the 
su9«r employers. .Public Service time provided to local 
Cnpioynent Service offices is also utilized. Two positive 
RCCRUITH£NTS are conducted each year in over 30 Employwcnt 
Service offices In Florid*. Positive rec-uitaent is also 
conducted in out-of-State Employment Service offices whenever 
4 sufficient supply of workers justifies doing so. 

In the advertising of the job offer and the 
recruitnent of American workers, sugai cane caployers have 
1on9 exhibited a cooperative attitude toward reasonable re- 
quests by Sta'te and Federal officials. Because H-2 workers 
do ppedonlnate in the cutting of sugar cane, sugar employers 
feel it necessary to expand the recruitoent effort for cane 
cutters beyond the immediiito area of employment. However, 
the concentrated efforts should be confined to our Region 
IV States of Florida, Georgia, Alabama, Mississippi, South 
Carolina, North Carolina, Tennessee and Kentucky. Recruitment 
effort^ outside of the region have been generally unsuccessful 
for us. 

As an example, In 1972, at the request of the 

li . 5 . "Oepli r 1 11 e n t of Labor Regional Administrator (RA), the 
sugar industry sent recruiters to ilcAllen, Texas, after the 
United Farm Workers advlsrd the RA they had 500 - 1,000 workers 
in the Rio Grande area available as cane cutttrs. Our recruiter 
spent two Kicks in the McAllen - Orownsvillc area. The UFW 
Director in the Rio Grande area could provide no, workers for 
us. However, while there, H\t Employment Service did advertise 
Che job offer through local media and worker service groups. 
After two weeks of recruiting, only wwo workers accepted 
enploynent but neither showed up to accept transportation 
to Florida. We can cite many other such examples. 

All workers accepted for eoploytaent through 
the recruitnent process are provided non-rcf undable bus tickets, 
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Up to a BixInUR of $75.00, to our receiving center at South 
Biy. Florida. Workers «re Att by Monitor Advocates, enployed 
by the Florida Oepartnent of Labor & Employment Security, 
and art 9lven a free physlcti exanlnatlon before being assigned 
to one of the eight sugar cane enployers In the Glades area. 



Current Contractual Guarantees 

Sanple Domestic and 8WI worker contracts are 
attacheo exhibits 1, 2> and 3. They Include an 8-day train- 
ing period* a mlnlojum guarantee of $4.69 per hour (current 
adverst effect wage rate), opportunity to work an average 
of at least 36 hours per week over the contract period, free 
rent, 3 meals dally at cost, round trip transportation If 
the contract Is completed and iiore. 

The current adverse e/fect wage In Florida sugar 
cane Is $4.69 per hour , the highest of any state In the nation. 
Sugar cane cutters arc paid on a piece rate basis and it is 
*nt1c1pated they will avera*je over S5.70 per hour for this 
season. 



CURRENT U. S._ 0£PARTHENT OF LABOR REGULATIONS 
ON USE OF H-2 WORKERS 

FFVA has conceru if it is the intent of Congress 
to use the H«2 Program as the only ^sdfety valve** should there 
bo a substantial shortage of U. S. workers. The H-2 regulations 
arc now too cumbersome to certify to genuine seasonal and 
short term labor shortages In Agriculture. 
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Mod1fiC4tton in H-2 reguUtlons dnd procedures 
are needed In order to nakc the progrim ''workable*' for growers 
while at the sane time protecting domestic workers against 
foreign coapetltlon. The following recomnendatlons are made: 

1. The H*2 regulations provide standards for 
recruitment procedures which oust be act before a shortage 
of donestic Ubor is certified. At present, recruiting standards 
for certification for tenporary workers are more stringent 
than thos* ntii^*- ^ for permanent admission of alien ^"••kers. 

Appropriate criteria should be specified for recruiting in 
the local labor narket. determined largely by distance or 
population factors. This would require amendment to Section 
101 (15) (A) (H) (11) of the Immigration k Nationality ii u 
to change "in this country* to more appropriate wording. 

At the sane time, both present and prospective 
new domestic migratory labor sources must be assured access 
to these Jobs. 

4.. The certification for uso of H-2 workers 
should remain within the Jurisdiction of the U. S. Department 
of Labor as it is now with particular emphasis on the rolo 
which the U. S. Department of Labor Regional offices play 
in the Certification process. This would better assure coordination 
of recruitment forU. S. workers where various states are involved 
in the "^Hileage or population** factor recommended earlier. 

3. The present H-2 regulations (2D CFR Part 655) 
require that an employer seeking certification for H>2 workers 
must file a job order with the Employment Service early enough 
that it is in the U. S. Employment Service's Interstate Clearance 
System for at least 60 days prior to a date 20 days prior 
to date of need. This Interval should be reduced to 30 days. 
The USDL should still be required to make a certification 
decision at least 20 days prior to date of need for H-2 workers. 
There must also be a way for certification to be granted in 
shorter periods of time under emergency, conditions. 

9»-37i 0 - « - 5 
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The USOL*) computtr job b«nk and the change 
to rtcruUvent based on * distance or population factor (sec 
U above) should enable the Oepartnent of Labor to conduct 
a meanlnQful search within 30 days. 

4. The "Advcrst^ f;ffect Nagc Rate" should be 
abolished. Thcro Is no sucti rcquiiMncni fur iiuti-u<ji' i ^u i curu i 
esployers of H-2 workers. Payment to H-2 workers of the Fair 
Labor Standards Act iain1iDiip« w>a«» (or the State mlnlmun* If 
hlghtr) or the prevailing wage rate (and prevailing piece 
rate where appropriate) In the area of cnployncnt at the tine 
of eaploynent, whichever Is higher, will «ssurc no adverse 
effect on the wages of U. S. workers slnllarly employed. 

5. The present rcqulrenents for free housing 
ano a celling on board charges should be anendcd. Employers 
should be fret tQ provide housing at no charnc or **at cost.** 
Cnployers should be able to provide meals "at ct^st." The 
language of the Fair Labor Standards Act and appropriate Fair 
Labor Standards Act regulations should govern. 

If housing is not available* an enployer should 
be allowad, during an Interim period while housing Is being 
constructed* to provide a htiuslng allowance tu nun-local workers. 
No eaployer should be required ttf provide housing for workers 
able to connute between homo and job on d dally basis. 

The cost of constructing housing for single 
H-2 workers and U. S. a1gr«iiit workers hired by tu employer 

of H-2 workers Is part of the price for receiving certification 
for H-2 workers. 

6. The "assurances" requirement In 20 CFR Part 655 
should be reviewed and the requirenents covered therein which 
are already in law or regulation sh(uld be deleted. No non- 
agricultural enployer is required to execute such a docunent. 

7. Keep to a atnimuQ and simplify the paperwork 
required when filing a Job order with the Enploynent Service 
and requesting certification for H-2 workers. In ig77. three 
pages were required. In 1980, the number in some areas had 
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rlstn to 22.' At growtrs* Insistence, the nunber for 1981 
MA) cut b«ck to 3. (As « print ex«np1t of paperwork prolifera- 
tion, Maryland pe«ch growers had to f11« 48 pages to obtain 
Ja«a1can cooks to cook for their Jaealcan K-2 workers.) 



pay uneaploynent conpensatlon and social security taxes on 
the wages of guest workers dnd K-2 workers Is Inequitable. 
First, the H-2 and guest workers can not receive the benefits 



Secondly, enployers of West Indian K>2 workers are already 
contributing a percentage of wages earned by H-2 workers, 
to the respective West Indian govcrnncnts for use in social 
security systeas established for their citizens. 



a need for H-2 workers for a specific crop activity and has 
repeatedly been certified therefor for three years or nore. 
should be certified for a period of three or more years (to 
a date certain) and not have to go through an annual **exercise" 
to demonstrate need. At the end of such period, the full 
^certl f icatfon procedure may -be required to justify another 
*tern certification** of throe or nore years. 



(*pple pickers, for instance) needs H-2 workers for peach harvest, 
that grower would have to seek certification for H-2 peach 
pickers on a yearly basis for three years, then would, assuning 
demonstrated need for H-2 peach pickers each of the three 
years, be "term certified" for a period of three or faore years 
for H-2 peach pickers. 



workers for the first tloe, would be processed on a ytir}y 
basis for three years before being eligible for "term certifi- 
cation. " 

Such a change in the prograo would sive enployers 
and the Oepartaent of Labor jnd State and local Job Service 



8. The proposed requirement thAt enployers 



of either uneoployoent compensation or social security. 



9. A^'spccific employer who has demonstrated 



If an employer, **ter« certified** for one crop 



An employer who seeks certification for H-2 
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offices Much t1«« 4nd paperwork. Employers who are "term 
ctrtlfitd** would stlli be required to abide by all other re- 
qulreaents. 

••Term certified** employers would pay travel 
at the end of the contract period, whatever that may be. 

10. Agri cul tural employer associations should 
be eligible for and receive certification for h-2 workers 
for their nenbers. Workers could then be moved from employer* 
to-enployer as needed. This would provide more steady employ- 
nent for workers and would probably result in a need for fewer 
total workers. The question of whether the association or 
* farmer member of the association is the employer would have 
to be resolved and made a matter of law. 

CONCLUSIONS 

In conclusion, FFVA feels a properly administered 
legal supplementary labor pkO(;ram of non-resident alien workers 
is an essential part of any solution to the illegal alien 
and refugee problem now being experfenced in the United States. 

MhethT the supplementary program should be 
accomplished through the H-2 Program alone or whether it should 
also include a separate ''guest worker*' progran depends on 
what this Congress decides on the amnesty question. 

We are gratified that the cover letter from 
the Attorney General to the leadership of both the Senate 
and House concerning the Omnibus Immigration Control Act 
states *The existing H-2 temporary worker program would con- 
tinue to operate. " 

We strongly urge this Committee to back the 
continuation of the H-2 Program as a part of the viable 
overall Imroigration and Refugee Policy. 



Attachments: 

rJSlSlI I " Worker Contract - English and French 

rioJSil I ' D<*»st1c Worker Contract - English and Spanish 

EXHIBIT 3 - BHI Worker Contract - English 
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Senator Simpson. John Etchepare, please. 

STATKMKNT OF JOHN KTCHKPARE, PRESIDKNT, WESTERN 
RANGE ASSOCIATION 

Mr Etchepare. Thank you, Mr. Chairman, and we appreciate 
getting another chance to work with you on this testimony. 

Senator Simpson. V/ell, I appreciate the depth of background you 
have in this area, and the subcommittee is happy to receive it, 

Mr Etchepake. I would ask that our written testimony be made 
a part of the record, and I will just try to restrict my comments to 
some personal comments with regard to our written testir.iony. 

Senator Simpson. Without objection. 

Mr Etchepake. What we had proposed or put our written tes- 
timony are three things that we at the Western Range Association 
feel would streamline and do the things that the committee is look- 
ing for in the H-2 program. 

The first of these is the term certification for date certain. What 
this in essence would do is actually bring the H-2 program as it 
relates to herders back to where we originally were under the 
original Acts of Congress that actually started the sheepherder pro- 
grams back in the fifties, at which time— a sheepherder is not a 
seasonal employee. It is a different type of a job, and the original 
program recognized this and granted a 3-year certification with an 
automatic 1-year extension. We 'almost had a 4-year contract as 
such. 

Over the years, through regulations and rules through the differ- 
ent Departments this has been cut down to where presently we are 
now on an 11-month certification. We go through the process for a 
herder that is here now for 3 years» we have to go through the pa- 
perwork process four times. 

And as an example, this is a copy of the administration's immi- 
gration bilK which is 173 pages long. For one sheepherder for a 3- 
} ear period of time, it takes over 200 to 225 pages of Government 
forms requiring--that is for the four times. It also includes about 
HO to 40 individual signatures on those documents. 

With date certain, we could bring this back to where we would 
only take maybe the original 20 forms and could then bring the 
man in and fulfil our obligations under the rules. 

I think one of the questions that you brought up earlier. Senator, 
and 1 could address here a little bit is that we do not feel that this 
would in any way cause a loss of control or monitoring bv either 
Immigration or the Labor Department. With the sheepherders pro- 
gram we are continually, because v^e have people leaving at the 
end of the 3-year terms, so many every year, we would continually 
be in front f the Labor Department requesting certifications, 
clearances The»*e would be adverse effect studies continually going 
on because of our always being in that labor market. 

As you know from past testimony, we have a standing open job 
order 365 days a year that we will employ any herder, domestic 
herder in the United States that does not have a job. So that at 
least from the Department of Labor's end of it, it would be a con- 
tinually yearly update of the program. And so it is our feeling that 
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they would lose no control, no monitoring of the situation, because 
we would always be there. 

But yet, we could eliminate a tremendous amount of man-hours, 
Department of Labor man-hours and cost to our employers, by 
eliminating this actual duplication of the same — it is the sanie 
man, the same job at the same place, and he is already here. And 
instead of doing it four times, we could do it once. 

With regard to the Immigration and Naturalization Service 
again, it is the same thing, a constant duplication of the same 
clearances for Immigration. With the Western Range and with our 
sheepherder program as it stands now with our agreement, it is 
handled by one INS office in California. 

With regards to these people not leaving, with the Western 
Range our working agreement with the INS, we have already 
signed an agreement with INS where we are penalized. We are 
under a penalty if one of our herders does not timely return to his 
country of origin. 

In other words, if we cannot prove by documenta^tion that this 
man hab left the United States on the date he is to have left, then 
there is a system in an agreement which has been reached £is to 
how we must, one, cooperate to help locate the man so that he can 
be found to leave, and two, when that does happen, there is a pen- 
alty and a fine that we must pay to defray whatever cost the Gov- 
ernment might get into in locating this man and having him leave 
the country. 

It would be my guess that over the 30-some years the western 
range has operated the figure of people who have not returned, 
that we have not found, is probably less than one-half of 1 percent, 
and it may not even be that high. 

The other two areas to streamline that we would like is that we 
are asking that blanket certifications also be granted to the sheep- 
herder program. In most of the other agricultural requests under 
H-2 they will grant a blanket certification. In other words, they 
can bring in 1,000, 1,500, 2,000 men under 1 certification. 

By regulation or however, the sheepherder program, they have 
forced us to work— every man we bring, we must go through that 
process. And we reach times where we may have 15 or 17 or 18 re- 
quests for 18 different individuals and this huge pile of paperwork 
all sitting at the Labor Department on any 1 given day, if it hap- 
pens to be the day that we have sent in some requests or have 
people needing herders. 

And what we are asking is that the sheepherder portion also be 
granted that privilege of asking for blanket certification. 

And our last is just certification in accordance with the statute, 
and there all we are asking is that, because of regulations, rules 
and so forth, we think the original intent of the original H-2 pro- 
gram has somewhat been lost and we would kind of like to see it go 
back to where it started and let Congress control it. 

Thank you. 

Senator Simpson. Thank you very much. That is very helpful. 
(The prepared statement of Mr. Etchepare follows:] 
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Prepared Statement of John Etchepare 

I. PREVIOUS TESTIMONY . 

On Thursday, October 22, I had the privilege of appear- 
ing before this Subcommittee to describe the reactions of the 
Western Range Association (the "Association") to the immigration 
proposals submitted by Attorney General William French Smith on 
behalf of th« president. 

At that time I described the history of the western 
ran^e sheep industry and its long-> standing and critical need for 
temporary nonimmigrant aliens to fill the unique position of range 
sheepherder. I also said that the new immigration law, as pro- 
posed, would be tolerable to the Association and the industry if, 
but only if, significant improvements were made in the H-2 tem- 
porary nonimmigrant worlcer program. 

I have returned today not to reiterate my pr ior testi- 
mony, but rather to put befpre you specific proposals for 
improvement of the H-2 program. Those proposals are embodied in a 
draft Bill which is attached to this written testimony. 

II . EXPUNATION OF PROPOSED CHANGSS . 

The draft Bill, which consists of proposed amendments to 
Sectiono UO 1 (a) ( IS ) (H ) and 1184(c) o£ Title 8, United States 
Code, would make several changes in the present law governing the 
H-2 program. Each change Is badly needed by the range sheep 
industry. 
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A, TTm Ctrtif ication ^or Up to plve Years * 

Under the Immigration Act, «very H-2 job Is a temporary 
job. The word "temporary" does not describe, or even imply, any 
specified number of months or years* All that "temporary" means 
Is that the parties, employer and employee, expressly intend that 
the «aployee will not remain In the country permanently and that 
the employment relationship will end at a specified time. 

In H-2 agricultural employment, the length of time over 
which the parties intend the relationship to last varies widely. 
In certain East Coast farming operations, the employment relation- 
ship extends through a harvest season, which may last only a few 
months. In rang*, sneepherdlng , the relationship is intended to 
last for a minimum of three years. 

There are several reasons for the longer term of the 
temporary relationship In range sheepherdlng. Sheepherding is not 
a harvest job. Indeed, the unique nature of the job Is most pro- 
minent not during the busy times of lambing and shearing, but 
durirng the long Interim periods when the sheepherder is often 
solely responsible for the safety, health, and growth of his 
slowly maturing band of sheep. Also, sheepherdlng Is not an occu- 
pation which IS quickly learned. The Spaniards, Peruvians, and 
Hexicans whom the Association brings to this country are all care- 
fully screened to make certain that they are experienced and 
skilled with sheep. Even so, newly arrived herders must go 
through an extended period of acclimatization and orientation to 
American terrain, flora, sheep types , diseases and related prob- ^ 
lems, anJ to American methods of herding and feeding sheep on the 
range. 

In recent years, the O^S. Department of Labor, relying 
on the statutory term "temporary" but Interpreting It erroneously 
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to mtan '^hort t«r«," hA8 attempted to reduce the length oC the 
sh«epherder employnent relationship. In 1978, the Department 
reduced the labor certification period fron one year to 11 months. 
This meant that four separate and coaplete certification proce- 
dures, requiring substantial paperwork by the Association's staff 
and by state employment service staffs and resulting expenses, 
have thereafter been required in order to cover each sheepherdec ' s 
s^tandard three-year stay. Then, earlier this year, the Department 
proposed that the lengtn of the sheepherder ' ft employment aqreement 
be effectively limited to II months. This proposed change, which 
the Department has neither acted upon nor finally withdrawn, would 
have a crushing effect on the Association's members. It would 
drastically increase paperwork, recruitment, and transportation 
costs, and it would ensure that the members' sheep will almost 
constantly be under the care of herders who are still being orien- 
ted to American sheepherdi ng. 

The Association's draft Bill would reverse the misinter- 
i^retations and restrictive practices of the Department of Labor by 
providing for admission and certification of H-2 workers on a t^rm 
basis for up to five years. Short-term employment relationships, 
such AS those in the harvest industries, and longer though still 
temporary relationships, such as those in sheepherding , would all 
be accommodated. It would not be necessary to recertify each 
(Shttepherder every II months. Substantial economies would be pro- 
duced in both the public and private sectors. 

We anticipate that the Department of Labor may argue 
that longor term certification under H-2 should be available only 
after an employer or an association has demonstrated a neod for 
Ht2 workers by having sought short-term certifications for several 
prior years. At least with regard to sheepherders, such a 
requirement is p&tently unnecessary. The nation's need for sheep- 
herders has been demonstrated, year 2kfter year, for 30 years. 
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Th« Departmtnt of tdbor's^own records reveal this fact. 

Term certification is the central aspect of our Associa- 
tion's proposal. We strongly urge this Subcommittee to provide 
tera certification under the H*2 statute* 

B« Blanket Certifications to an Association of 
Employers * 

Under existing Department of Labor regulations, the 
Association is allowed to apply for labor certifications for H-2 
shtephtrders on behalf of Its member-employers. This process has 
benefitted employer anJ enployee alike, since it has allowed the 
Association to transfer herders to new employers on those occa- 
sions wh«n work becomes unavailable. In addition, the Association 
has kept an open job order for domestic sheepherder candidates at 
all state employment services in the western range area and has 
made ongoing recruiting efforts (Including newspaper advertise- 
ments) throughout the same area. The Association has thus been 
able to serve as a national clearinghouse for the employment of 
domestic sheepherders, assuring all qualified and available domes- 
tic herders that they will have employment. 

By stating In the Immigration Act that an association 
may act ai agent for Its member-employers, the benefits of pre- 
sent practices can be Insulated against the vagaries of the 
Ptjp*rt»ent of Labor "s regulation. 

In addition, the Association's draft Bill provides that * 
several H-2 aliens may be covered by one employer (or Association) 
petition. The Department of Labor has permitted this practice In 

4 

some Industries, but not with regard to sheepherders. Again, by 
incorporating a sound, economical, and efficient practice Into the 
statute, administrative vagaries will be avoided. 
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C. C»rtif ication in Accordance With the Statuf . 

Over the years since the enactment of the H"2 program 
and the permanent inuaigrant worker programs such as sixth, prefer- 
ence, many of the administrative practices of the Department of 
Labor under the immigrant programs have been incorporated* without 
statutory authority, into the H-2 program. This has resulted in 
the imposition of several additional restrictions upon H*2 employ- 
ers and the H-2 employment contract* The restrictions include 
prescribed minimum charges for employer-supplied meals, housing 
Inspection requirements often duplicative of the Occupational 
Safety and Health Act, and the provision by the employer of' a mul- 
titude of 'assurances,** including statements that the al ien* s job 
is not vacant due to a work stoppage, that the employer will 
recruit American workers through the state employment services, 
and that the employer will hire an American worker for the posi- 
tion, even if the alien is already employed, as lonq as his work 
contract is less than half completed. These restrictions have no 
foundation In the H-2 statute. 

The Association*s draft Dill requires the Department of 
Labor, if It is the certifying aoency consulted by the Attorney 
General, to certify compliance only with statutory requirements. 
This change will ensure that the basic structure of the H-2 pro- 
gram is the invention of the Congress and not of the Department of 
Labor. It will prevent the use of the H-2 program to serve poli- 
cies which are unrelated to the legislative goals which the H-2 
program is intended to meet. 

The three changes in the Act which are made by the Asso- 
ciation's draft Bill (term certification; blanket certification; 
certification in accordance with the statute) will make the H-2 
program an effective instrument for alleviation of the problems 
which the Administration's immigration proposals will probably 
cause. 
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RgtJVTIOHSH IP OF THE ASSOCIATION'S PROPOSAL TO OTHER 
PROPOSALS . 

Tfxe Association's draft Bill was written with the neets* 
of the Association's raembers primarily in mind. Despite this 
fact, the Association's Bill is intended to harmonize with propo- 
sals put forth by other agricultural employers and employer 
groups. Certification for a stated term, blanket and association 
certifications, and certification in accordance with the statute 
are goals which the Association shares with every other employer 
and employer group with which it has had contact. 

The Association's draft Bill does not include some pro- 
posals qf such other groups. This does not mean that the Associa- 
tion does not enthusiastically support those proposals. For exam- 
ple, one such proposal iu that certification of the availability 
of domestic workers be made with regard to the time and place of 
the proposed employment, and not on a nationwide basis. Because 
of the Association's open job ^order and its widespread recruit- 
ment, the Association has been able to find and place every quali- 
fied and available domestic sheepherder, nationwide. The Associa- 
tion has been able to do so, however, because of the demands of 
the sheepherder job and the continual need for qualified sheep- 
htrdera. Accordingly, it has not been an oppressive economic bur- 
dtn to the Association to seek sheepherders all over the country. 
On the other hand, in seasonal, less demanding occupations, a 
requirement of nationw.de recruitment and transportation would be 
senselessly costly. Therefore, the ^3sociation strongly su^oorts 
the proposal of cert in other employers that the nationwide avail;^ 
fiblity standard be revised. m so doing, the Associaticn under- 
takes to continue to employ, through its members, all qualified 
donestic sheipherders whenever and wherever in the United States 
they are found. 
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tV. PROPOSED TITLE IX OP THE ADMINISTRATION BiLL . 

The Association's program is not a permanent employment 
program. Nonetheless, we are gravely concerned about the cimend- 
oents to the sixth and third preference Immigrant program which 
are proposed in Title IX of the Administration's immigration bill, 
which was submitted to the President of the Senate just two days 
prior to my last testimony before this Subcommittee. 

We are concerned because, as I stated before , the De- 
partment of Labor^s practices in the administration of the sixth 
preference program have in the past been incorporated into the H-2 
program. 

The proposed Title IX wow'd allow the Department of 
Labor very broad administrative discretion in determining whether, 
and where, American workers are available. The concept that the 
American workers must be able, and willing, to perform the job is 
removed from the statute. The Department will be able to support 
its decisions with very general labor market information. Final- 
ly, the proposal would eliminate all meaningful court review of 
the Department's actions. 

We feel that this Subcommittee should examine the pro- 
posed Title IX closely, paying particular regard to the** difference 
between Title IX as it was finally proposed, and the Administra- 
tion's original st-tec intentions vith regard to existing immi- 
grant employment programs. In Attorney General Smith's testimony 
before this Subcommittee on July 30, 1981, he stated that the 
Administration intended to "streamline" those programs and "sim- 
plify the procedure for both employers and prospective immi- 
grants;" What emerged on October 20 as Title IX was a much 
tougher, more restrictive program obviously aimed at drastically 
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limiting tho opportunities of prospective immigrants and their 
petitioning employers. u will neither streamline nor simplify 
the procedure, except insofar as it may discourage employers from 
using the procedure at all. In short, since July the Administra- 
tive appears to have made a total about-face on this issue. 

What is being attempted through proposed Title IX with 
regard to the immigrant worker programs must not be done, either 
through legislation or administrative fiat, to the H-2 program. 
Such a result would work extreme hardship on many employers in 
this country. Among those who would be damaged most would be the 
members of our Association. 

V. CONCLUSION . 

The Association urges you to incorporate its draft Bill 
in the immigration legislation which will be produced by this 
Subcommittee. 



Thank you for your time and attention. I will be glad 
to answer questions. 
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Attachment to Testinony of John Btchepare 
(Hovttrober 30, 1981)^ 

K BILL 

..Bo it enacted by the Senate and House of 
^ Representatives of the United States of America in Congress 

asseobled, 

SECTION 1. 

Amend 8 U.S.C. S 1101(a) (15)(H) as follows: 

(U> an alien having a residence in a foreign 
country which he has no intention of abandoning (i) vho 
is o£ distinguished merit and ability and who is coming 
temporarily to the United States to perform services of 
an exceptional nature requiring such merit and ability, 
and who, in the case of a graduate of a medical school 
coming to V e United States to perforin services as a 
member of the medical profession, is coming pursuant to 
an invitation from a public or nonprofit private educa- 
tional or research institution or agency in the United 
States to teach or conduct research, or both, at or for 
such institution or agency; or (ii) who is coming tem- 
^ porarily to the United states to perform temporary 

services or labor for a period not to exceed five years , 
if unemployed persons capable of performing such set vice 
of labor cannot be found in this country, but this 
clause shall not apply to graduates of medical schools 
coming to the United States to perform services as mem- 
bers of the medical profession; or (iii) who is coming 
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ttmporarlly to the Unltsd States as a trainee, other 

> 

than to rtceivo graduate medical education or training; 
and the alien spouse and minor children of any such 
Alien specified in this paragraph if accompanying him or 
followinq to join him. 

SECTION 2. 

Amend 8 U.S.C. S 1184(c) as follows: 

(c) The question of importing any alien as a non- 
immigrant under section 1101 ( a) ( 15 ) (H) or (L) of this 
title in any specific case or specific cases shall be 
determined by the Attorney General, upon petition by the 
importing employer or his agent, which may be an associ - 
ation of employers, and after consultation with appro- 
priate agencies of the Governm<?nt to assure that the 
proposed employm^tnt ot the alien meets the requirements 
of section 1101 ( a) (15 MH) or (L), as the case may be, of 
this title* Visas for such aliens shall be granted and 

shall be effective for the duration of the temporary 
employment of the alien^ which shall not exceed five 
years , Such petition shall be made and approved before 
the visa is granted . One petition may be filed on 
behalf of ^^everal employers and may cover several 
aliens * The petition shall otherwise be in such form 
and contain such information as the Attorney General 
shall prescribe* The approval of such a petition shall 
not, of Itself, be construed as establishing that the 
alien is a nonimmigrant. 
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Senator Simpson. Mr. Williams, please. 

STATEMENT OF UliSSELL L. WILLIAMS. PRESIDENT, 
AGRICULTURAL PRODUCERS 

Mr. Russell Williams. Thank you, Mr. Chairman. 

My name is Russell Williams and I am president of Agricultural 
Producers, an association whose membership consists of about 80 
percent of the citrus and avocado industries of California and Ari- 
zona. 

We recognize this hearing is intended to receive testimony re- 
garding the current H-2 program and how it might be modified to 
better address any legitimate temporary labor shortage in this 
country, as well as protect the domestic labor market. While we 
wil! outline our thoughts in this regard, it is our opinion the H-2 
program should be viewed as only one component in any revision 
of the U.S. immigration policy. 

We are also of the belief that any effort to revise this country's 
immigration policy, if it is to have any hope of success, must reduce 
to the maximum degree possible the necessi:y for illegal entry as 
the principal means for aliens gain access to the United States 
and its labor market. 

We would suggest the greatest obstacle to greater utilization of 
the H-2 program is inherent in its political and philosophical un- 
derpinning, manifested in administrative bairiers which, while not 
posing insurmountable mechanical or operational difficulties, act to 
frustrate, discourage and thwart an employer's efforts to legitimize 
his work force through application of this section of the Immigra- 
tion and Naturalization Act. 

Mr. Chairman, it is not our intent to attack or vilify the Depart- 
ments of Justice or Labor, who we feel are implementing what 
they perceive to be a congressional directive. Generally, we believe 
the existing statutory scheme for the administration of the pro- 
gram is sound and should continue. 

The Department of Justice, with its overall concern and responsi- 
bility for immigration matters, is the appropriate controlling 
agency. We also believe the utilization of the Department of Labor 
for the certification process should continue. We do not believe it is 
appropriate for the State Governors or another Federal agency to 
be given such authority. 

We are of the opinion the administration's proposed guest 
worker program, allowing 50,000 aliens entry into the United 
States, simply will not meet the need. Therefore, we recommend 
that a totally separate and distinct H-2 program be continued. 
However, the regulations of the H-2 program impose obligations on 
agricultural employers that differ from those of nonagricultural 
employers. We believe these obligations and differences serve only 
to inhibit employer use of the program and not to protect domestic 
workei-s and should be elimmated. 

Specifically, we suggest a statutory change to provide that do- 
mestic workers be available at the time and place of need versus 
anywhere in the United States, and regulatory changes which 
would: 
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One. reduce the number of days during which a job offer must be 
in the Federal and State employment system; 

Two, modify the requirement for housing and board; 

Three, discontinue the adverse effect wage rate, as this require- 
ment IS an anachronism which in application frequently works to 
the prejudice of domestic workers; 

And four, allow an association to seek certification on behalf of 
those of its members desiring to participate in the program. We be- 
lieve this final provision would help rationalize the need for foreign 
labor. 

In conclusion, we are of the opinion the H-2 program, as well as 
a temporary worker type of program, should be available both to 
the employer and to the worker. With this, the employer could 
seek his required work force in a labor market composed of domes- 
tic workers and a limited number of foreign workers. Likewise, he 
could determine to operate under the contractual and regulatory 
obligations of the H-2 program, with a greater certainty of labor 
when and where needed. 

This dual approach wo'^ld also allow the worker io make a 
choice, to enter the free market and offer his services to the em- 
ployer providing him the best employment terms, with the freedom 
to move on if he so desires, or he could decide to seek the contrac- 
tual guarantees of the H-2 program, with the full knowledge he 
would be assuming certain obligations and also restricting his abili- 
ty to change employment. 

Mr Chairman, this concludes our testimony. Thank you for this 
opportunity to present our views. 

Senator Sjmpson. Thank you very much. 

(The prepared statement of Mr. Williams follows:] 
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SuMAary of tht Statement of 
Russtll L« Williaas 
Agcicultucal Productct 
Btfoct tht 

Sen&te Subcovmittee on 
iBAigcation and Refugee Policy 
Washington, D«C« 
Novtabec 30 i 1981 



o The aain objective of U.S« policy regarding undocunented 
enti'y should be to reduce the size of the illegal 
" component within the total aigratory flow by reducing the 
necessity for illegal entry* 

o The B'-2 Prograa should be viewed as only one component in 
any revision of U.S. inaigration 9vj.icy. Other coaponents 
would include. Adjustment of Status (Aanesty) i Economic 
Deterents (Sanctions} ; Employment Eligibility 
Identification; and a separate and distinct Temporary 
Worker Program* 

o The principal obstacle to greater utilization of the B-2 
Program is essentially based ;fith the political and 
philosophical underpinning of the prograa and not 
mechanical or operational difficulties* 

o An experimental *Guest Worker' program of 50,000 is 

numerically insufficient and, when coupled with the other 
proposals of the Adainistration, may result in a labor 
shortfall which necessitates the availability of a viable 
r espon si;vtemi2-Er og r am • 

o The administration of the H-2 Program should remain with 
the Departments of Justice and Labor* 

o * Specific changes including a shortening of the 

certification process from 60 to 50 days, the requirement 
that workers be available at the time and place of need 
rather than anywhere in the U*S* and the deletion of the 
Adverse Effect Wage would serve to make the program more 
responsive and effective* 



Prepared Statement of Russell L. Williams 

"The u.S* is experiencing the world's largest temporary worker 
program, larger even than the guest worker programs of 
Switzerland, France, Holland and Germany « Only ours is 
unre'gulated * * * (resulting) in the Immigration Service having 
to arrest over a million persons annually * « * whose crime is 
that they want to work in this country*" 

-Leonel J* Castillo, former Commissioner, 
a*S* laaigration and Nacuralization Service 



ERIC 



86 



INTRODUCTION 

Mr. Chairman, ny name is Ruaaell Williams. I am 
Pr*sid«nt of Agricultural Producers, an association of the 
citrus and avocido industries of California and Arizona, The 
Association membership consists of approximately 80% of these 
Industries. 

The ^b>ove quotation succlntly sets forth the Issue before 
the United Statts. It Is our belief that any effort to reform 
this country's Immigration laws which falls to provide an 
adequate number of Itgal^entry opportunl;.les for nlgrant 
workers la doomed to failure and mahos any such effort a 
meaningless exercise.. 

It is our opinion the main objective of U.S. policy 
regarding undocumented entry should be to reduce the size of 
the Illegal component within the total migratory flow: to 
transform as many ^s pf^islble of today's and tomorrow's - 
undocumented aliens Into legal Immigrants, whether they are 
here as permanent settlers or as temporary workers by reducing 
the necessity for Illegal entry through orovlslon of a 
temporary work program. 

We recognize the purpose of this hearing Is to receive and 
discuss the views of the participants as regards the possible 
amendment of Section 101 (a) (15) (H) (11) of the Immigration and 
Nationality Act (the H-2 Program). However, we are of the . 
belief this matter is being heard and considered as part of a 
broader dlscuaslon Involving reform of U.S. Immigration 
policy. It Is In that context and with the firm belief that 
the H-2 Program may serve as one component of a comprehensive 
approach Involving four additional Issues, (£<5* Adjustment of 
Status (Amnesty) ; Economic Deterents (Sanctions) ; Employment 
Eligibility Identification; and a separate, distinct Temporary 
Kork Program,) that this testimony Is offered* 
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Therefore, this utateaent will briefly invite your 
•ttentlon to a series of proposals for U,S, Innlgratlon policy 
reform. It describes the role we believe the a-2 Program might 
play In such an effort and will offer our thoughts on the 
sodif ications to that progreyj which might make' It more 
effective and responsive, 

AJDJD3TMBKT Of STATUS JAMNESTY) 

W« suggest tue creation of three categories of adjusted 
status: (1) To provide an amneity eligibility for adjustment 
to a Permanent Resident Allen Status to those who have 
d«Konstated a desire and Intent to peraianently relocate In the 
United Statts and 'have met certain minimum residency 
r«qulr«aentij (2) to allow for an Interim Temporary Resident 
Alt^n Status category for those who have arrived more recently 
or do not meet the amnesty eligibility requirements set forth 
in (1), yet have demonstratei such an intent and desire; and 
(3) to mak« available (while the change from a system of 
principally undocumented migration to a regulated method of 
t«Bporary entry occurs) a transitional category for such others 
as May aeet certain specified criteria. 

gCOWOrtIC DKTgRENTS AND EMPLOYER SANCTIONS 

Any such proposal should consider the establishment of a 
setles of graduated penalties related to the severity ' 
(frequency and magnitude) of the offense. Such sanctions 
•hould begin only after an employer has received an Informal, 
but recorded notice that he Is In violation by knowingly hiring 
an undocumented worker (e.g. warning, civil fine. Injunction, 
rsvocatlon and/or denial of certification), 

gMPU)YMZNT ELIGIBILITY IDENTiriCATION 



The Imposition of sanctions for the hiring of an 
individual ineligible for employment In the U*S,, without 



/' 88 * . 

corrtipondlngly providing for • simple, practical and rational 
systen to identify tho«t who act legally ejaployable, places an 
iapoasible burden upon the employer. 

He suggest a ph^ised program that would lead to a Social 
Security Card that is, insofar as possible, counterfeit ^ 
resistant. We suggest beginning with the effective date of any 
employer sanction statute and until a Social Security 
verification systea is available, that a slight modification of 
th- Reagan Administration's proposal to provide for certain 
additional specified documents, be accepted as satisfying an 
employer's "inquiry" obligations. 

TEMPORARy WORKER PROGRAM 

recommend a transitional program integrated during its 
two-year life with a comprehensive adjusted status program. 
During this first two-year transition, in addition to the 
adjusted status categories, the Attorney General would be 
authorized to admit up to an additional 50,000 temporary 
workers for periods of up to twelve months to case the 
dislocation inherent in any change In immigration policy of 
this magnitude. These workers could seek employment only with 
designated categories of employers. Employers within these 
categories desiring to use such labor would be required to 
register with the State Employment Service. During this period 
a determination would be made regarding an employer's base 
labor need, and its then existing composition. This would 
later be used as one factor in determining the total number of 
temporary workers allowed entry. ^ 

Elements of the Proposed Temporary Worker Program s The 
program would require an e^nployer certification process. The * 
Attorney General would, in a timely manner, be obligated to 
•certify* an employer for the utilization of alien labor, if 
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tufficUntly ablt, willing and qualified domestic labor was not 
available at the tiae £nd place needed to perform the work. 
Horaal (not adverse effect) wages and working conditions would 
* be applicable. 

0"^y certified eaployere could utilize such workers and 
such workers could seek eoployaent with only certified 
employers although they would be free to change such employment 
at will. U.S. Departaent of Labor and State Eaploynent 
Services offices would maintain listings of such employers for 
use by temporary workers in search of eoployment. 

The Attorney General would allow a numerically adequate 
supply of temporary worker entry. A numerically adequate 
supply would be deterained from the requests from employers 
seeking 'cert if ication^ . Those numbers would be subject to 
review by the Attorney General and justification by the 
employer based on his historical labor requirements - adjusted 
for changes in business sizer etc. 

THS H»2 PROGRAM 

An Overview 

The H-2 Program derives its naae from Section 101 <a) 
(15)(H)(li) of the Imaigration and Nationality Act. This 
section allows for the Inaigratton and naturalization Service 
and the U.S. Department of Labor (DOL) to permit foreign worker 
entry into the United States. The program is subject to 
•public" exposure and scrutiny and is tightly controlled by the 
DOL and the State Employment Service, it is structured to 
ensure that employment of foreign workers will not adversely 
affect the wages and working conditions of domestic workers. 
^ The doaestic worker and the foreign worker must each receiJi an 

individual employment contract. 
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To InltUtt the ptogttn, an employer submits an 
tppllcatlon foe tortign workers In tnticlpatlon of a worker 
shortage. He is required to recruit domestic workers? local^ly 
and in any other state(s) the DOL designates. If it continues^ 
to appear there will be a shortage of qualified workers and the 
employer meets all other requirements such as an "acceptable* 
wage rate, housing, transportation and such, ^the employer o*x 
be authorized to import foreign workers. During the period he 
employs foreign workers he nay anticipate the constant 
attention of the state and the U.S. Department of Labor. He 
must accept domestic workers until at least one-half of the 
work contract is completed, regardless of the number of H-2 
workers he may be employing. 

The only inherent barrier to broader use of the H-2 
Program is that resulting from the political and philosophical 
orientation of the program - perceived as a congress'ional 
directive and then manifested in an apparently cavalier and 
whimsical administration of the certification process by the 
O.S. Department of Labor. 

It has been our observation that the United States has 
historically had a somewhat bifurcated approach to foreign 
worker programs. One approach is characterized by the H-2 
Program, the other by the PL 54 & 78 Programs. Ka we have 
noted, the underlying difference lies in the political and 
philosophical atmosphere which engendered each. The PL 54. & 78 
Programs were premised on the point that the i^ograms were 
needed and were expected to be used; not crippled or 
emasculated by bureaucratic red tape. The 8-2 Program is 
embodied in the Immigration & Naturalization Act and is 
intended as a relief valve to be used only in case of extreme 
emergency. Congress, through the H-2 provision of the KNA 
has, in defect/ directed that this program be used infrequently 
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and thtn only In tho«e c«s«a wh«r« lU other courses have bttn 
thoroughly and completely exhausted* 

It is not our Intent to attack or vellfy the oepartnent of 
Ubor or the Departa^fnt of Justice but rather to convey the 
perception of many in the southwest - both those currently 
Involved In the program and those dependent upon the 
undocumented alien. 

HODiriCATION OF THE H-2 PROGRAM 

Generally, we believe the existing statutory authority for 
the administration of the program should continue. The 
Department of Justice with Its overall concern ai^d rtsponslbllit; 
for Immigration matters ^Is the appropriate agency for control of 
this program. Ke likewise believe that the utilization of 
Department of Labor and State Employment Services for the 
certification process should continue. He do not believe It 
appropriate for either the states' Governors or another Federal 
agency - such as the U.S.D.A. - to be given such authority. 

We believe, the Administration's proposed Guest Worker 
Program allowing 50,000 aliens entry into the United states 
during a two year experiment simply will not meet the need. 
Therefore, ve strongly recommend the H-2 Prograa be continued 
as a totally separate and distinct program. Additionally, the 
regulations of the H-2 Program impose obligations on 
agricultural employers that differ from those required of 
non-agricultural employers. We believe those differences 
should be eliminated. 
Statutory Changes 

Section 101(a) (15) (B) (II) should be amended to read as 
follows: 
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"(ii) who l« coning temporarily to the United States to ^ 
perform temporary setvices ot labor, if unemployed persons 
capable of performing such service or labor cannot be found In 
the country at the tiae and place of need." 

Under the Act and regulations written by the U.S. 
Department. .of Labor both the Department's Employment Service 
and ligricultural e^loyers have, year after year, engagec? in 
recruiting efforts nearly all of which have failed to produce 
needed workers. The farther away, both chronologically and 
geographically, workers are sought the less likely success. 
The suggested change would not prohibit the Employment Service 
from searching for workers anywhere in the country, but it 
would make the H-2 Program more responsive at the time of need 
and would eliminate these annual exercises in futility. Under 
non-agricultural regulations "time and place" is defined to 
mean the Standard Metropolitan Statistical Area (SMSA) . For 
agriculture, it could be defined as being a radius, in miles. 

Regulatory Changes 

1. Reduce the number of days during which a job order must be 
in the Federal-State employment system to 30 . 

The present H-2 regulations (20 CFR Part 655, Subpart C) 
require that an employer seeking certification must file a job 
order with the Employment Service sufficiently early to be in 
the USBS»s Interstate Clearance System for at least 60 calendar 
days prior to a date 20 days prior to date of need. The 
interval should be reduced to 50 da/s. The USDOL would continue 
to make « certification decision at least 20 days prior to date 

of need. The USDOL* s computer job bank and the statutory 
amendment to "at the time and place of need" should enable a 
meaningful search. 

2. The requirement for free housing and a ceiling on board 
charges should be abolished . 
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K«ploy«rs ahouXd b« fr«e to provide housing at no charge^ 
or at co«t« Enploytcs should be able to provide meals at cost* 
The language of the Fair Labor Standards Act and appropriate 
FLSA regulations should govern* 

If housing is not available ^ an employer should be 
allowed, during an interim period while housing is being 
const ructedf to provide a housing allowance to workers* No 
employer should be required to provide housing for workers able 
to coffiaute between home and job on a daily basis* In no case 
should there be a requirement to provide family housing* 

3* The adverse effect wage rate should be abolished * 

There is no such requirement for non-agricultural 
employers of H-2 workers* Payment to H-2 workers of the 
Federal or State minimum wage or the prevailing wage rate in 
the area at that time of employment, whichever is highest, will 
assure no adverse effect on the wages of U*S* workers similarly 
employed* 

Allow agricultural employer associations to be eligible to 
seek "blanket " certification for its members. 

Allowing agricultural employer associations to be eligible 
for certification for their members would allow workers mobility 
froB employer to employer within the certified association* 
This would provide an opportunity for longer periods of 
employment by workers and would probably rationalize the need 
for such workers. The question of whether the association or 
its members are the employer would have to be resolved and made 
a matter of law* We believe such a provision would tend to be 
self-policing as to individual members in order to maintain the 
association's 'certification for all menbers. 

Mr* Chairman, this concludes our statement* Thank you for 
this opportunity co express our views* 

* •e-37t 0-82-7 
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December 2, 1981 



Senator Alan K> Simpson 
Chairman 

Senate Subcommittee on 

iRunigration and Refugee Policy 
A-509 Old Immigration Building 
119 0 Street, N.E. 
Washington, D.C. 20510 

Attention: Donna Alvarado 

Dear Senator Simpsons 

Thank you for granting me the opportunity to appear 
before the Subcommittee on Immigration and Refugee Policy 
last Monday on behalf of Agricultural Producers. We greatly 
appreciated the chance to share with the ^Subcommittee our 
thoughts rftgarding immigration reform, in general, and the 
H-2 program in particular. 

During the quest ion-and-answer period following my 
statement, you asked me to detail Agricultural Producers' 
views regarding employment: eligibility identification. 
Recognizing the importance of this difficult issue and 
feeling that my answer last Monday was somewhat incomplete, 
I would like to take this opportunity to more fully present 
our thoughts on the subject. 

I have enclosed a brief position paper which we have 
prepared on this issue and hope that it vfill prove useful 
to you and the Subcommittee staff. 

Again, thank you for considering our views on these 
matters. We look forward to working with you in the future 
as the Subcommittee continues its efforts in this important 
area of national policy. 



Si;atf^ely 




Russell L. Williams 
President 
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Enclosure 
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EMPLOYMENT ELIGIBILITY IDENTIFICATION . 



It is our belief that the imposition of sanctions for 
the hiring of an individual ineligible for employment in the 
U.S., without correspondingly providing for a simple, prac- 
tical and rational systen to identify those who are legally 
employable, places an impossible burden upon the employer. 

We are in agreement with those who feel we already have 
in this country a docoment that could meet this requirement - 
the Social Security Card. We suggest the establishment of 
a phased program that would lead to a Social Security Card 
that is, 'insofar as possible, counterfeit resistant. We 
suggest beginning with the effective date of any legislation 
providing that it . . shall be unlawful for an> employer 
to knowingly employ . . and until the Social Security 
verification system set forth below in Phase Two is available, 
that^the following from^tho Reagan Administration's proposal, 
be accepted ^^s satisfying "mquiry^^obligations. 

A. Phase One 

1. Documentation issued by the Immigration and 
Naturalization Service, 

or any two of the following: 

2. Birth certificate 

3. Driver's license 

4. Social Security card 

5. Registration certificate issued by the 
Selective Service System 

During this initial phase we suggest that each applicant 
for employment also submit a written statement to his 
perspective employer certifying, under penalty of perjury, 
that he is a citizen of the United States or an alien 
authorized to accept employment. Such a statement would 
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bo retained by the employer and presented, Opon request, 
to the Attorney General. Under this provision there 
would.be a rebuttable presumption that any enployer who 
secured and retained such a statement was not in violation 
of the -hiring with knowledge" prohibition. Additionally, 
such a statement would be admissible in any proceedings 
against such an eir.ployer. j 

Phase Two 

Beginning not later than two years after the date of 
enactment, of an "inquiry" requirement, the Attorney 
General, acting in cooperatio.i with the Department of 
Labor and the Department of Health and Hunan Services , 
would establish a systen to verify the validity of the 
Social Security account or Alien Identification Document 
number of applicants for employment. 

Beginning ninety days after *the establishment of such 
a system and terminating upon the date on which the 
examination of Social Security cards, etc. is required 
as set forth in Phase Three each employer in the 
United States would submit either the Social Security 
account number or appropriate Alien Identification 
Document number of each person thereafter applying for 
employment and would record whether or not the Attorney 
General has verified the document's validity. 

There would be a rebuttable presumption that any employer 
who submits such an appropriate document number for 
verification as set forth above would not be in violation 
of the "hiring with knowledge" prohibition, and evidence 
of such submission would be adn^issible in any proceedings 
against such employer. 
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C. Phase Three 

Not later than five years after the date of ettactnent 
of this proposal, the Secretary of Labor and the Attorney 
General, would issue to all ci ^zens and aliens authorized 
to accept employment, a Social Security card or Alien 
Identification Document made with a unique identifier, 
and these would supplant existing cards/documents. 

Beginning not later than six months after the avail- 
ability of these new documents, each employer, before 
hiring an applicant for employment, would examine the 
appropriate document of such applicant and would submxt 
to the Attorney General, information concerning the 
unique identifier associated with each document, 
together with the information required to be submitted 
under Phase Two. 

SftAator Simpson. Now Mr. Rolston. please. 

STATEMENT OF KENNETH S. RCLSTON. PRESIDENT, AMERICAN 
PULPWOOD ASSOCIATIO; 

Mr. Rolston. I am Ken Rolston of the American Pulpwood Asso- 
ciation, and I would like to bring us from the fields of California 
and Arizona to the north woods of Maine, up where the spruce and 
fir are. I am here on behalf of some independent logging contrac- 
tors in the northern part of Maine who still must employ some Ca- 
nadian workers to fill out their crews. 

Why are Canadians needed in these north woods? In Maine, the 
forests are in the north and the people are in the south. In the 
north woods, loggers must either live m camp most of the week or 
commute long distances daily to their homes. 

Second, the work is arduous, although the pay is high. Most of 
the younger men in central and southern Maine prefer other jobs 
at less pay closer to home. ^ t ttci 

And, third, the Canadian population is concentrated on the U.S. 
border and there are Canadian wcjodsmen who live closer to the 
northern Maine woods than U.S. citizens do. 

Our industry in Maine is committed to reducing dependence on 
Canadian woods workers. In 1959 there were 3,400 bonded workers 
used. In 1972 this was reduced to 1,600, and on through to the cur- 
rent season, 1981-82, only 520 bonded woodsmen were certified for 
23 independent logging contractors. 

There are about l,fOO logging operations in the State of Mame 
and less than 2 percent of them employ bonded workers. We have 
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no count on the visas, but guess that there are probably 1,000 to 
2,000 visa Canadian woodsmen. 

This reduction in bonded woods workers, dramatic reduction 
from 1959 to the present, has been accompanied by a very dramatic 
increase in the demand and production of forest products in Maine. 
We feel that it shows our industry's commitment to mechanize, re- 
cruit, and train and to continue to reduce our dependence on Cana- 
dian workers. 

The Government has largely been very helpful and understand- 
ii)g in this situation, and in particular cooperation between Gov- 
ernment, education, and industry. We have tv/o excellent logger 
training programs in northern Maine that are an example for the 
entire country in the quality of their graduates. 

Streamlining the regulations would be helpful, because these re- 
maining 23 logging contractors are very small businessmen and do 
have difficulty with the regulations. We have listed in our written 
statement suggestions on some of the streamlining that we think 
would be helpful, and we would work with appropriate agencies re- 
ceptive to reducing the paperwork burden. 

We have some opposition. There is a sniall but vocal group, 
largely independent logging contractors who are located in south- 
em and central Maine. The organization is the Maine Woodsmen's 
Association, and these contractors operate in the part of Maine 
where domestic workers can easily be recruited. 

Now, the MWA complains that those independent contractora 
who employ Canadians in northern Maine reduce their opportuni- 
ties for profit in southern Maine. But the MWA members will not 
shift ^heir operations to remote forests of northern Maine. Actually 
the Maine Woodsmen's Association wants control over the price of 
pulpwood, and they have tried to do it through strikes and boy- 
cotts, unsuccessfully. The Canadian issue is only an attempt to win 
public sympathy and support. 

In summary, I am here to ask that the unique needs of the small 
businessmen in the north woods of Maine not be completely sub- 
merged in consideration of the larger agricultural issue. Logging 
workers are highly paid. They work nearly year round and high 
skills are required. 

I want to reemphasize our commitment to the reduction and 
eventual elimination of the use of bonded Canadian woods workers. 

Thank you very much. 

[The prepared statement of Mr. Rolston follows:] 
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P'R6Pareo Statement of Kenneth S. Rolston 

I'm Ken Roiston, President of the American Pulpwood Association headquartered here »n 
Washington. We're a national trade association representing producers and consumers of 
putpwood^ the raw material for pulp and paper. Today 1 will speak for the Association's 
Northeastern Forest Employers Committee, which is composed of logging contractors and 
consumer representatives located primarily m northern Maine. 



Sackj^round 

! 

Historically I forest employers in northwestern Maine have been unable to recruit enough 
native American logging and forestry workers to fully man their crews, and the shortfall 
has been taken up by Canadian workers. The Canadians so employed are bonded 
temporary workers certified under the H-2 program, residents with visas, and non- 
residents with visas. 

The eventual goal of forest employers m this north woods area is to be able to rely 
entirely on native v».oods workers. Much progress has been made, but there art still 
considerable social, technical, jnd vHonoittti b.trnc^rs Ui ovrnoiiK'. IVasnl )).4si 
progress, I am confident that this goal will be reached. 

In 1959 about 3,<iOO bonded woodsworkers v fire employed. This dropped to about 1,600 in 
1972 and to about 800 in 1977. In the 1980-Sl hiring season, 29 indcpcndcul Ijgging 
contractors employed only 6<»2 bonded vivoodsmen from Canada. This year (1981 -S2) the 
numbers were reduced to 23 independent logging contractors anU 520 bonded Aoodsrnct . 
There are at least 1,700 logging operations in Maine, most of which are small contractors. 
Less than two percent employ bonded Canadian woodsworkers. Data on Canadians 
working in the woods with visas today is difficult to come by. We've tried. Tve asked our 
members to guess, and the range is from 1 ,000 to 2,000. 



This dramatic drop in requirements for importt-d woodsworkers has occurred 
^intiiUuncoij^ly with increasing demand for pulpwood and logs during the last two dci ades. 
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Our interests 



Except (or the opportunity of "streamlining'* the ceriilication process, the 
administrations recent proposals, if enacted, should have little effect on the bonded 
wood«workef program. There would be no effect on Canadians with visas. Wc understand 
that the major focus of these hearings is on other issues. We are here to be sure our 
unique situation is not ignored, misplaced, or endangered by default. 

We continue to need access to bonded Canadian woodsworkers. although fewer than in the 
past. We see the end of our need for them in the, future, and are working toward that 
goal. Fewer imported workers are needed today because of logging mechanization and 
manpower efficiency gams. Thus, reduced manpower requirements make woodswork more 
attractive. In addition, the industry's excellent efforts to recruit and train natives for 
woodswork has become more effective. These factors will continue to influence the 
declining demand for imported labor. 

Barriers Remain ^ 

The major barrier to full use of native woodsworkers in Maine is geography. Northern and 
northwestern Maine are forested areas, and the state's population lies almost completely 
in southern Maine. There are few towns or small settlements with schools and other 
expected modern amenities in the heavily forested areas. This means forest workers must 
either live in a logging camp most of the week or daily commute lor.g distances between 
work and home. Thus. |obs in northern Maine are most unattractive for woodsworkers who 
hve further soutS. It is impossible today to hire enougli Maine men willing to work in the 
remote forests of northwestern Maine. In a federally funded report on this subject* 
Professor Robert Bond stated. "Even though the unemployment rate is high, not many of 
the unemployed are capable or probably desirable of performing timber^hajvesting work." 



•Bond. Robert S.. Bonded Canadia n Labor in New England's LoRS'"R Industry . 
Massachusetts Agricultural Experiment Station and USDA Forest Service. dSaO-FS-NE- 
0206-51.6, January 1977. 

o lUd 
ERIC 



101 



Although pay is high by tny $tand«rd$» the work is arduous. Most young men who live in 
the local small communities of the north prefer to work at other |obs for less pay closer 
to home or to move further south for work in factories, stores, shops, or service 
occupations. 



The bordering area in Canada ts a well>populated region. Canadian woodsworkers who live 
in the many towns and villages of C^iebec and New Drunswick close to the U.S border 
often find working in the U.S. desirable in terms of distance between work and home. 
These Canadian workers would be farther from their families if they were to work in 



Benefits Accrue 

These Canadian woodsmen fill an important need for the Maine economy in real terms. 
Without their employment, pulp mills and saw mills would have to curtail operations with 
a subsequent loss of mill employment and loss to the government of taxes on production. 

The productivity o£ these northern forests is also an important factor. The woodlands in 
the North must be operated at their sustained yield potential, and some continued use of 
Canadian workers will be necessary to sustain this level until domestic labor can be 
recruited and trained. 

' Role of Government 

For the most part federal and state government has been understanding and helpful on this 
issue. Most of the students learning logging at two excellent vocational technical schools 
in northern Maine pay their own tuition, but all are supported to different degrees by 
public funding, which has been very helpful. Employers htvve also supported these schools 
by purchasing logging equipment and furnishing woods camp housing and forest tracts for 
the practical teaching portion of the courses. 

Employers of temporary logging workers under the H>2 program have suffered under the 
complex paperwork and regulatory system imposed, and this process could be streamlined. 



Canadian wt 




Tations on .the north shore of the St. Lawrence River." 
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The current 23 employers of bonded wood$*orker$ are very small businessmen by any 
3tar)dards» «nd they frequently have problems understanding and fully complying with H-2 
regulations. 

An examinattoi) of the bonded woodsworker program should reveal areas of regulation 
which could be streamlined without adverse effect on anyone. Here are some examples: 

1. Streamlining the process of developing prevailing wages. 

2. Simplification of the application process. 

3. Simplification of equipment rental reimbursement rates to reduce inflationary 



Evaluation of the appeal process to be certain that adequate time for challenge 
Is permitted. " 



y Reduction in the recruiting period from fO to 30 days. 
6. Increases in meal charges to reflect inflation. 



The Northeastern Forest Employers Committee (NFEC) of the American Pulpwood 
Association is opposed by the Maine Woodsmens Association (MWA). The members of both 
organizations are small independent logging contractors who employ woodsworkers. Our 
NFEC members are primarily located in northern Maine> and most must continue to fill 
gaps in their crews with Canadians. MWA members are primarily located in central and 
southern Maine where native woodsworkers can be recruited. Thev view the NFEC as 
competitors. The MWA is vocal in opposition to employment of Canadians in Maine» 
claiming that their members* opportunities for profit are adversely affected. 

The point of law which applies is whether employment of aliens adversely affects the 
earnings and working conditions of U.S. citizens, not whether some employers' 



aspects. 



The Opposition 
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opportunities (or profit ccuid be enhanced by forcing competitors to of^rate short- 
hande<l. Oi this consideration the claims of the Maine Woodsmens Association fail xo 
show merit. 

The true goal ol the MWA is to gam control over the price of pulpwood. It has tried to do 
$0, without scccess, through strikes, boycotts, ai^ the National Labor Relations Board. 
The MWA wafys the best o( both worlds: the freedom to be independent businessmen and 
the collective bargaining power granted bona fide employees represented by a union. The 
* Canadian worker issue raised by MWA is without merit in law or regulation, and is an 
effort to gain medU attention and sympathy and support of elected officials. 

The application process for bonds gives Maine workers full opportunity to apply for these 
Jobs. The 'fibs are advertised in Maine's larger newspapers, ano since 1980 job pool 

interviews have been held through the Maine 2oh Service in appropriate Maine iocaltties, 
such as Presque lsle> Houlton, Skowhegan, and Rumford. Thus, if an Jividual is 
interested m a job, he can attend the job mart and speak directly to the logging 
contractors. Loggtng contractors would much prefer to employ Maine woodsmen if they 
could 'et them, rather than go through the hassle of apptyirtg for bonded Canadian 
workers. Sufficient numbers of Maine woodsmen simply will not work for extended 
periods of time m Maine's remote forest locations. 



The Northeastern Forest Employers Committee urges that its members' umque needs fof 
supplementary Canadian workers be considered under its own set of circumstances. 
Woodsworkers tre highly paid, skill requirements are high, and employment is full time. 
There is no real comparison to be mad^shith the requireOKints for seasonal agricultural 
harvest workers. We ^re certainly not looking for an increase in Canadian woodsworker 
empAyment. ^r history shows a commitment to reduce reliance on Canadians. We ask 
for no special privilege, only for understanding of our worthy and legitimate needs* 



November 30, 19SI 
Kenneth S. Rolston 
President 

American Pulpwood Association 
U19 Massachusetts Ave. N.W. 
Washington, DC 20036 
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Senator Simpson. Thank you very much. That is very helpful. 
You do certainly have a unique situation there. 

Mr. Hart, I might ask, you have indicated that the H-2 provision 
should be amended to refer to U.S. workers being unavailable "at 
the time and place of need.*' Let me ask you--I hate hypothetical 
questions, thex is why 1 will ask this— let us say that under such a 
new standard an unemployed person in a nearby State might be 
very interested in picking citrus for a particular grower but he 
does not know about the job because no effort has been made to 
recruit U.S. workers oi»t5ide of the local area. The result would be 
then that the U.S. worker would remain unemployed and a foreign 
worker may well have taken that U.S. job. 

That does not seem too appropriate to me nor in our best nation- 
al interest. For example, I would assume that the U.S. worker 
n*.;ght be receiving various Government benefits. And I would ap- 
preciate your comments on that scenario. 

Mr. Hart. Well, Mr. Chairman, x would have to agree with the 
scenario as you described it. I do not think we are looking for a 
tight definition of the word "local.** I think we need to address it in 
terms of an area or a radius around the job category. The U.S. Em- 
ployment Sef^ice, through its job bank facilities, does have the full 
knowledge of the job orders that had been placed, and those are 
circulated through the system. So any American workers who are 
interested in any given job category have access to that informa- 
tion. 

What we are recommending is not requiring an east coast job 
order to be circulated through the west coast or through the Texas 
area, because of the distances involved. To say that the recruiting 
has to be confined to just the State of Florida or just the county 
within which the job originates, I do not agree that that is the way 
to focus on it either. 

Senator Simpson. You state, too, that one reason for an expanded 
H-2 program is that agricultural employers fear that the legaliza- 
tion program will result in many newly legalized farmworkers 
moving into other job sectors. Do you really feel then that it is in- 
evitable that this country will have a permanent — if a rotating 
class but a permanent— class of foreign workers in agriculture 
doing jobs which U.S. workers will not do and permanent residents 
will not do, because they would decline to take those jobs at pre- 
vailing rates? Is that where we are? 

Mr. Hart. I think we have to be realistic in our assessment of 
the fact that there are certain jobs in America that Americans do 
not want to do. That is not only confined to the agricultural sector. 
The access of employers to the illegal labor source currently' fills 
most of those jobs. Once the availability of illegal workers is regu- 
lated. I think employers will have to revert to temporary foreign 
workers if U.S. workers continue to be uninterested in coming into 
agriculture from any other sector. 

Senator Simpson. Well, that is going to be one that we will be 
pursuing. I think that is the frustration of the issue, or one of the 
frustrations, is that I think it is always going to be that case that 
there will be this indeed a permanent class of foreign workers in 
agriculture. 
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Well, Mr. Sorn, you have testified t*.at your association agrees 
with the principle that H-2 workers should not be less costly than 
U.S. workers. But you also state that the cost per H-2 worker is 
already much greater than the cost per U.S. worker. And in your 
written testimony you have provided us with figures. Then later in 
your testimony you advocate abolishing certain of those require- 
ments, such as housing and the ceiling on board charges and so on. 

And another witn^, who will testify later in the morning, in his 
written testimony has advocated the abolition of nearly all of those 
requirements. 

The question then, I guess, is. Would the H-2 workers be more 
costly even under your review if these various expenses were not 
present? How is that for a whizzer? 

Mr. Sorn. It is quite a whizzer. 

Senator Simpson. This is just a curious thing that comes to me. 

Mr. Sorn. I agree with the theory that the H-2 worker should 
not be cheaper to use. We have several issues here right now, for 
instance, in Florida. And I agree that as an H-2 employer we 
should be required to do whatever the prevailing practice is in the 
area. If the prevailing practice is to advance transportation, then 
that is what we should be required to do in order to obtain H-2 
workers. If the prevailing practice is to provide free rent, then that 
As what we should do, too. 

Now, I am not advocating this for the Nation, because I think it 
would vary from area to area. But if, for instance, it is not the pre- 
vailing practice to provide this round-trip transportation, then I do 
not think it should be required on our H-2 workers either. 

Where there is not a predominance of H-2 workers in the local 
labor market, the adverse-effect wage, I think, should be whatever 
the prevailing rate is in that area. 

But I would advocate in an industry such as sugar cane in Flor- 
ida, the one I represent, where the H-2 workers do predominate, 
then it is difficult to determine what would be the prevailing 
wages, for instance, for an American worker. In that particular 
case, the adverse-effect wage should be above the minimum wage 
as dictated by the Fair Labor Standards Act, 

It is difficult— and I am not trying to run around your question, 
Mr. Chairman— but it is difficult to just carte blanche say what I 
would recommend or not recommend. We agree with the theory 
that it should not be cheaper to use the H-2 workers. 

Senator Simpson. But, in essence, that there should be no special 
requirement for H-2 that would not be required of a U.S. migrant? 

Mr. Sorn. That is correct, except where there is a predominance 
of the interested workers in a particular area. Then I think there 
should be. 

Senator Simpson. You state also that curtailment of the bracero 
program and more restrictive H-2 regulations in the 1960's caused 
a great increase in illegal immigration since that time. And as you 
know, many persons and many witnesses before this subcommittee 
in these months have argued that these programs in themselves 
contributed toward illegal immigration by establishing the net- 
works or the contacts or the appetite or however you would want 
to state that. Do you have toy comment on that? 
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Mr. SoRN, I think, Mr. Chairman— and maybe ^'lorida is differ- 
ent than other States because up until 1965 we did not use the bra- 
cero program in the State of Florida— our experience is strictly 
with the H-2 program and West Indies labor. Up until 1965 we had 
no major use of illegal aliens in the State of Florida in agriculture. 
I do not know about the other industries.^ 

It was because of the curtailment and the reduction in the use of 
the H-2 program, the squeeze that was put on us, that the Florida 
farmers found workers, including illegal workers, in the State of 
Florida. 

What you said about the network was not there in Florida be- 
cause we just did not use the bracero program. And I reaily cannot 
talk for California or the individuals that used the bracero pro- 
gram. I know we did not use illegal workers in the State of Florida 
in agriculture until the squeeze was put on us in the H-2 program. 

Se.iator Simpson. Well, certainly, it is interesting to me in the 
hearings, whenever we discuss temporary workers or guest work- 
ers, then someone within a very short time will interchange the 
word "bracero" and that, as I stated many times, was an offensive 
program to me. And I had personally observed it. And yet it is a 
continual reference as we bring it back in the discussions on tem- 
porary woricers or guest workers. It is a very interesting and unfor- 
tunate reference, in my mind. 

One other question. You have stated that farm wages have risen 
in Florida even though Florida has a significant number of H-2 
workers. And I would ask you have those wages risen in the agri- 
cultural sector and geographical areas where the are actually 
employed? 

Mr. SoRN. Mr. Chairman, we do not have any official figures to 
prove what we say. But I have been in Florida for 28 years and we 
are going to contract, we hope, with an economist to come down 
and see if we can prove what I am about to say. 

We feel— and this is the growers in the area, in the Glades area; 
bear in mind that these 8,500 to 8,700 H-2 workers just cut sugar- 
cane and it is all within a 25-mile radius of a little place called 
Belle Glade, which also has an extensive amount of other agricul- 
ture. Ic is a major labor market, the major labor market area in 
the State of Florida. 

We have felt, and the growers feel, that the adverse-effect provi- 
sion on wages and the benefits through the criteria regulations and 
through negotiations, the annual negotiations with the representa- 
tives of the workers from the West Indies, have contributed greatly 
to wages and benefits that are greater in the Glades area than they 
are in other parts of the State. 

We have the feeling that the further away you get from the con- 
centration of H-2 workers the less the wage rates and the less the 
perquisites that are available to workers. It is just the opposite 
effect from what people say. 

Senator Simpson. I want to relieve you and tell you that you cer- 
tainly are not the first witness in or out of Government that has 
ever presented unproved figures. [Laughter.] 

Mr. Born. Maybe next ye^r at this time we can prove it. 
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S^jnator Simpson. And I would appreciate, if you are doing that, 
your sharing that information with us as soon as you have it avail- 
able. 

Mr. SoRN. It will be at least 6 to 9 months before that is availa- 
ble. 

Senator Simpson. I would appreciate that. 

Mr. Etchepare, first of all, how do you think one might be as- 
sured of the continued employment of H-2 workers in a particular 
industry if one is using a term of up to 5 years, as you suggest? 

* What is the certainty there? 

Mr. Etchepare. The certainty that the employee will remain 
with the job? I am not sure of the question, sir. 

Senator Simpson. Well, others have suggested a 5-year certifica- 
tion. Things can change in that period, many things can change in 
the period between 1 and 5 years on certification. Do you think 
that there would be a great certainty if we were just going to go 
and use this term of up to 5 years, as you suggest, that it is going 
to solve a lot of problems? 

Mr. Etchepare. It will solve the problem at least as it relates to 
the sheepherding end of it. I can speak directly to that, because 
that is where I am involved. In that just even within my own oper- 
ation it will give more certainty to it. A sheepherder is a skilled 
worker. And part of that skill, he can bring with him from the 
country of origin, but a large portion of that skill he has to learn 
here because of terrain, temperatures, weather, the type of sheep, 
the herding philosophy of the employer he is working for. 

So you are almost into probably, in all fairness, into almost the 
second year before that man is really to where you are really be- 
ginning to benefit from his sei-vices. The employee himself, the 
boys generally that we work with that come under our program 
are here strictly for one purpose. They come from a country— most 
of these fellows are fairly highly educated, and they are here strict- 
ly to build a base to go home and either buy farms, help their 
family buy farming properties. 

The boys we have all come from agricultural backgrounds; they 
all have sheepherding experience before they get here. And their 
goal is to earn the funds to go back into these things. And so their 
interest is to stay^ within a reasonable length of time to earn 
enough funds to accomplish what they want. And this seems to be, 
this 4- to 5-year period, seems to fit their needs better than the 
shorter 3-year period. 

It is my feeling that both the employer and the employee as it 
relates to sheepherding will benefit. And as I say, this was original- 
ly how the original program was established years ago; it was actu- 
ally a 4-year program, 3-year certification, with an almost automat- 

♦ ic 1-year extension that could be granted. 

Senator Simpson. What do you think of the administration's pro- 
posal of having the State rather than the employer initiating, that 
they are then the certifying agency? Do you think that is a good 
If ^ proposal, having the State do it rather than the employer? In other 
words, the administration proposal is that the Governor of the 
State will say, "These are the areas that are certified; and these 
are not," and so on. 
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Mr. E>TCHEPAR£. In my personal belief, it should remain with the 
employer and not with the State. 

Senator Simpson. What do you think the number of persons 
might be admitted under the H-2 program considering the econom- 
ic needs of your industry? 

Mr. Etchepare. Presently— and it has stayed pretty consistent 
over the last 8 to 10 years— it is approximately a turnover of about 
300 people a year, which puts us up a little over 1,000, or'approxi- 
.mately 1,000 people in, totally in the country, at any one given 
time. 

But there is a turnover for the 3-year period of about 300 people, 
and I do not see that changing. The only way I can see that chang- 
ing is if we cannot get the price of a lamb a little above 46 cents. 
Now, that might cause us some problems. 

Senator Simpson. Well, that is interesting. Some things occur i \ 
an industry where you have a price of lamb at 46 cents and then a 
leg of lamb is $30 in the market. It seems like you have some mid- 
dleman factors or brokers or whatever. But that is an interesting 
thing in itself. 

Mr. Etchepare. It is; and I would like to talk to you about it 
sometime. Senator. PLaughter.] 

Senator Simpson. Yes; that is the subject of another issue. 

But let me ask a final question. Do you think a guest worker pro; 
gram would be helpful in addition to an H-2 program? 

Mr. Etchepare. I think we need both programs. I think it will be 
filling two different needs. I do not feel as it relates just to agricul- 
ture and pertaining even more specifically to the sheepherder pro- 
gram, I do not think we will see an^* benefit with the guest worker 
program as it relates to sheepherders. 

But I think that as it relates to the total immigration problem 
that you are looking at with our. problems with Mexico with our 
borders, I think there is a definite need for it. And I think that 
some of the proposals can be controlled and will benefit both. 

Senator Simpson. From your experience and long time with the 
Western Range group and Western agriculture, do we perceive 
many more illegal aliens in actual livestock ranching operations 
than ever before? 

Mr. Etchepare. I would say over the last 5 to 10 years there has 
been a steady increase in those numbers. 

Senator Simpson. I thank you very much. 

Now, Mr. Williams, how many temporary migrants do you think 
we should b<^n with in our first efforts under a guest worker pro- 
gram? 

Mr. WiLUAMs. You are talking about an administration type of 
proposal, I assume? 

Senator Simpson. Yes. How many do you think we might initiate 
the program with on guest workers? The administration has sug- 
gested 50,000. Do you have any thoughts on that? 

Mr. WiLUAMS. Well, if that is going to be the soie program avail- 
able to an employer currently relying upon undocumented aliens, 
then it is going to have to be substantially higher than that. It is 
difficult to come up with an exact number. I can kind of lead ycu 
through mental gymnastics I go through occasionally when some- 
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one asks ifie a specific question regarding what our need in Califor- 
nia might be. 

The State statistics indicate there are probably between 400,000 
and 500,000 workers at peak in agriculture in California. Now, for 
the purpose of just discussion or argument, if you assume that 25 
percent of those are undocumented, which I think would be an ex- 
tremely conservative figure, then you would be talking in the 
neighborhood of 100,000 workers in California agriculture at peak. 

If you then extrapolate and follow the estimates that the Attor- 
ney General utilized in his testimony, saying there is something 
like 15 percent are in agriculture, ancl let us just be very optimistic 
and say that in California that is not the situation, that half are in 
agriculture, then you are talking about a total need in California 
alOne of 200,000 workers. 

So then if you go nationwide beyond that, you would begin to got 
some sort of an idea of the impact. I am not sure that my statistics 
are accurate, but it is the kind of a question that has gone through 
my mind, too. The 50,000 would not do it. 

Senator Simpson. You know, as I say, the administration has pro- 
posed that the State under the guest worker program would Be a 
certifying agency. Do you think the employer should be that, or the 
State? 

Mr. Williams. We think, as we indicated in our testimony, that 
the certifying agency should be with the U.S. Department of Labor 
and not at the State level. The employer should seek certification 
but not through the States' Governors but through the Department 
of Labor. 

Senator Simpson. Let me ask you a final question. Could you 
elaborate, please, on the phase-in process that you envision for 
social security card as a means of identification and that employer 
sanctions program? 

Mr. Williams. Our thoughts regarding this parallel the thoughts 
of many in the Congress with regard to this system. My thoughts 
would basically be to suggest a short transitional period, phasing 
into a more secure social security card, over a 2- to 3-year span, 
with a new card developed that is more counterfeit resistant. 

We see the Reagan proposals as something that would be per- 
haps adequate during an interim period, and then a transitional 
phase requiring verification over maybe that period until—or 
longer or shorter — until a counterfeit-proof or counterfeit-resistant 
social security card would be available. 

Senator Simpson. Maybe you heard that rather long question- 
well, it was not a long question, but it was a curious one, for me, 
because I wonder about it, where I stated that we have illegal for- 
eign workers in many cases concentrated in the harvest of only cer- 
tain crops. Legal we have a totally legal work force in, say, lettuce 
and table grapes by the same employer. And in the field, as I say, 
next to that raisins and olives with an entirely illegal work force. 
Do you have any insight into why that is? 

Mr. Williams. Well, I can only, of course, respond based upon 
my perception and my knowledge. But that would not be my per- 
ception. I think that it might vary from employer to employer and 
crop by crop. But I do not think that necessarily any crop, with cer- 
tain exceptions, would be totally free of undocumented workers. 
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I am not terribly familiar with the vegetable industry other than 
just by peripheral knowledge. But my understanding is that they 
have a problem similar to the rest of the agricultural industry in 
California with regard to undocumented aliens. 

Senator Simpson. Mr. Rolston, just a couple of questions. In your 
testimony you state that in 1959 about 3,400 H-2 workers, woods 
workers, were employed and that this year only 520. 

Mr. Rolston. Yes, sir. 

Senator Simpson. Has that number of domestic woods workers 
also been declining? And what are those figures on the domestic? 

Mr. Rolston. I am sorry I do not have that data. Instinctively, I 
am sure that it has been increasing, the domestic workers have 
been, because the production rate has Increased dramatically in 
northern Maine during that period of time. 

Senator Simpson Do you have any information on the amount of 
wages paid to H'2 workers as compared to that paid to U.S. work- 
ers? 

Mr. Rolston. No. 

Senator Simpson. Do you think you coUld gather that informa- 
tion without going to a lot of hoorah? 
Mr. RpLSTON. We will try and submit it. 
(The information furnished follows:] 
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SUPPLEMENTAL SUBMISSION 



Data on Piece Rates Paid to H>2 and U.S. Vorkers 

The foUowlns piece rate information for nine logging contractors may shed some light on 
the pice* rate situation in the unorganized toxmships of Northwestern Maine where the 
shortage of U.S. woods work era makes it necessary to employ H-2 workers. The piece 
rates shovkm in the columns headed "Piece Rate Offered" were offered to both H-2 and 
U.S. workers. The sources of the data are the NUlne Sunday Telegram of May 3 
*nd 10, ini and the Bangor Daily News of May 9 and 11, 1911. The piece rates shown in 
the columns headed "PrevaUing Piece Rates" are the published prcvaUlng rates effective 
May 1, 19SI In Maine and are the result of the wage sorvey made by the Bureau of 
Employment Security of the Maine Department of Manpower Affairs. 

Rates paid now (December, 19S1) would, of course, be somewhat higher in many instances. 



LoMlnn Contractor J'"^e^_^^^ i ^" 
(Operations located in T 16R6, Tl I R 



10, andTIORS 



Occupation 

Cut and Skid Trcelength Pulpwood 
Cut and Skid Softwood Sawlogs 
Cut and Skid Hardwood Sawlogs 



Piece Rate 

Offered 
5 9.00/cd. 
23.65/mbf 
22.50/mbf 



Prevailing 
Piece Rate 
$9.15/cd. 
23.65/mbf 
25.50/mbf 



LojutlnK Contractor Pelletier and Pelletier 
(Operations located In T^^ftlO and T9R11) 



Occupation 

Cut and Skid Treelength Pulpwood 
Cut and Skid Mixed Sawlog Species 



Piece Rate 

Offered 
S9.38/cd. 
24.02/mbf 



Prevaihng 
Piece Rate 
3 9.U/cd, 

19.55 to 26.55/mbf 



LORxinR Contractor Maibec Lo^Kln^ 
(Opierattons located in TURl^J 



Inc. 



OcCupatiori 

Cut and Skid Mixed Sawlog Species 



Piece Rate 

Offered 
$20.00 to 529.00/mbf 



Prevailing 
Piece Rate 
$19.55 to S26.55/mbf 



Lo«i nK Contractor Wilfred Theriault 

((SpJr'atlons located In Tl6ft4, TMkr, T13R5. T10R6, and TUR5) 



Occupation 

Cut and Skid Treel^neth Pulpwood 

Cut, Skid, Buck, and Pile Four Foot Pulpwood 

Cut, Skid. Buck, and Bunch Eight Foot Pulpwood 

Cut and Skid Treelength Hardwood 

Cut and Skid Mixed Sawlog Species 



Piece Rate 

Offered 
S"9,15/cd. 

1 1 .00/cd. 

9.00/cd. 

7.50/cd. 

20.00/mbf 



Prevailing 
Piece Rate 
$9.15/cd, 

11. 00/cd. 

9.00/cd. 

7.50/cd. 

19.55 to 26.55/mbf 



Lof«lng Contractor H. P. VaiUancourt, Inc* 

(Operations located in Caswell, Hamlm, and Van Duren township) 



Occopatipn 

Cut and Skid Treelength Pulpwood 
Cut, Skid, and Duck Four Foot Pulpwood 
Cut and Skid Mixed Sawlog Species 



Piece Rate 
Offered. _ 

$S,20/Cd7 
11.20/cd. 
20.00/mbf 



Prevailing 
Piece Rate 
5 9.15/cd. 

ll.OO/cd. 

19,55 to 26,55/mbf 



LocBine Contr actor Paradis Pulp and LogginR 
(C>p?ratlonlnTi3R7) 



Occupation 

Cut and Skid Tree Length Pulpwood 



Piece Rate 

Offered 
$9.65/cd. 



Prevailing" 
Piece Rate 
S9.l5/cd. 
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Lo«'uM Contftctof Bin Ofook Loillnf 
toper atkm In Aimand township) 



Occ upation 

Cut and Skid Treelength Pulpwood 



Piece Rate 
Offered 

$i.^oycd. 



Prevailing 
Piece Rate 



L(>fmlnt Contractor Herve Rlanchet 
(Opcrauon inTi^Ri5) 



Occupation 

Cut and Skid Treelenjth Pulpwood 
Cut and Skid Mixed Sawlo^ Species 



Piece Rate 
Offered 

20.00 to 21.00/mbf 



Prevailing 
Piece Rate 
$9.13/cd. , 

19.35 to 26.53/mbf 



and upper and Lower Cup«,p..c .own*.p.)o 



Occupation ' « , . 

Cut. Skid, fcuck, and PUe Four Foot Softwood 

Pulpwood ^ „ , 

Cut, Skid, Buck Four Foot Hardwood Pulpwood 
Cut and Skld'Mlxed Sawloj Species 



Piece Rate 

Offered 
SlO.M/cd.' 

8.70/cd. 
20.90/mbf 



Prevailing 
Piece Rate 
§10.00/cd. 

8.73/cd. 

19.50 to 26.55/mbf 



Conclusions - Pulpwood piece rates offered to aU workers are generally lower or the «me 
^T^T^aillni rates published for H.2 workers. ,»"Jwo Uj^atKes the of^^ered^^P*^ 
rate was hllhei! but 1 suspect an error in my Interpretation is more ' 
Swlos JlSci «;e, ^ in ranges^^^The correlation Is weak and could only 

be improved by on site Inspections of actual condition*. 

tn reality, the development of more reliable daU on comparative P*y 

ui.^wo>kers in northwestern Maine could only be through =^*^V,k^' 
fobs, o; those Jobs where both H.2 and U.S. worker* are employed, and this Is the usual 
situation, piece rates would be the same both for :»irnilar products cut and «or similar 
forest oiiditlons. it Is obvious that neither CanadUn or U.S. workers would accept less 
pay than the other nationality worker for tha same type of work. 

It b probably worthwhUe to note that the prevailing wage i2S?*t«'tif a 

(May I to AprU 30) Is of necessity based on past rates paid and has a tendency to set a 
"floor" for future rates for all workers. 

Ken Rdston 
President 

American Pulpwood Association 
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Mr. RoLSTON. The State of Maine holds quite an extensive 
annual survey of wages which they base this on, and we can pro- 
• vide you with that information. 

Senator Simpson. You do state that without Canadian woodsmen, 
that the pulpmills and sawmills in your area of the country would 
have to curtail operations. Has any effort been made to raise wages 
and improve the' safety to attract U.S. workers from southern 
Maine to take the jobs now held by the H-2 workers? And if you 
could, describe those efforts. 

And I know that you make a significant training effort. I think 
that is very interesting, but I am also fascinated by I guess it is the 
geography of Maine, where those who live in southern Maine just 
do not care to come to northern Maine to do that and there are 
only small population ^oupin^s up there in that area. 

Mr. RoLSTON. Well, it is a little more complex than that. If you 
go back in the history of logging, you have to go back to the small 
family farm. Every youngster that was raised on that small family 
farm picked up logging skills as a natural course and was available 
to log. Well, it is not that way anymore. 

So the skill requirements are high. You have to start somewhere. 
And you just cannot walk right out of the small community and go 
on up into northern Maine and start work. It would be very haz- 
ardous for you to start wrking in logging, and productivity would 
be very poor. 
Senator Simpson. Well, I thank you. 

I guess there was one other Question, and I will just take a 
couDle of minutes. That phrase^ 'adversely affect the wages and 
working conditions of workers in the United States who are simi- 
larly employed, *I have always found that standard to be a bit puz- 
zling. 

It seems to me that it could be argued that a so-called shortage 
of U.S. workers in certain occupations under "prevailing wages and 
working conditions** would be eliminated if these conditions were 
made more favorable, and that if instead foreign workers are 
brought in, then the adverse effect would have indeed occurred; 
namely, that a potential improvement in wages and working condi- 
tions would have been prevented. 

How is that for an early grabber? Do you have any comment on 
that, any one of you? 

Mr. SoRN. Mr. Chairman, if I could lead it off, I think we have 
heard that many times, and that would only come into being if 
there were not other factors that would change also. 

Let me give you an example in the sugar industry. If the H*-2 
workers were not available, the sugar industry would not be as 
viable as it is now and have the jobs available for all of the rest of 
the American workers. If you brought in 100— or let us say that 
you were going to curtail the certification of 11-2 workers, then the 
employers would have a choice. They need not necessarily continue 
to grow that crop. So your proposition would only be true if all of 
the other factors affecting that particular grower and that oper- 
^ ation in that area would not change. 

But in my proposition, I would say that they would change, and 
they could end up in a total less demand for workers and less 
wages. 
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Senator Simpson. Do you have any comment on that, very brief- 
ly? 

Mr. Hart. I would say that in general the harvesting of a crop 
produces three to four jobs from the fringe area of the productivity. 
So that if the worker is not av£filable to pick the crop, the trickle- 
down process and the economic impact obviously is directly affect- 
ed. And the mere fact that the apple is picked and the cane is cut 
or the trees are harvested, you would cut off that whole chain if 
the worker was not available initially to do the job. Many U.S. 
workers would be adversely affected if the initial job function is 
not preformed. 

Senator Simpson. Any comment? 

Mr. Etchepare. The only comment I would make, at least with 
Western range and the sheepherders, the adverse effect would ac- 
tually be an inflationary item in the herding area, because the do- 
mestic sheepherders in Wyoming and Utah and Idaho could be 
hired at a lower rate».much lower rate, than the H*2, and yet the 
H~2 in the survey, the H~2's wages are included in that survey. 

So the effect we have seen with it has just been an inflsition 
thing; it makes sure that the herder wages stay well ahead of the 
inflation rate. 

'Mr. RoLSTON. I guess we are in a little different position, because 
we are doing our best to work our way out of this whole process. 
And so it seems to me"' that the wage rate is attracting domestic 
workers, and somewhere down the road we will not come testify at 
one of these hearings. 

Senator Simpson. Yes, I can see that with the figures you present 
to us. 

I thank you very much, all of you. You have been very helpful. 

Next we have the legal advocates panel on H~2: Steven Karale- 
kas of Charles, Karalekas, Bacas & McCahill; Margaret McCain of 
the Farmworker Unit of Pine Tree Legal Assistance, Inc.; Rob Wil- 
liams of Florida Rural Legal Services, Inc.; and H. Michael Semler, 
executive director of the Migrant Legal Action, Inc. 

And if you would, please proceed in that ord^r of agenda, with 
recognition of the 5-minute limitation. Mr. Karalekas. 

STATEMENT OF S. STEVEN KARALEKAS; CHARLES, KARALEKAS, 
BACAS & McCAHILL 

Mr. Karalekas. Thank you very much, Mr. Chairman. I apolo- 
gize for the condition of my voice this morning, but I think I have 
a Thanksgiving cold. I will try to speak as loudly and as clearly as 
I can. , 

Senator Simpson. It was not from shouting at the referees durmg 
the Redskins game, was it? [Laughter.] 

Mr. Karalekas. No, it was not. ^ 

I am here to testify this morning about the H~2 program as 
viewed from a law office as opposed to the farm. I think you have 
heard ample testimony about the problems faced by agricultural 
employers in the United States. The problems I see with the H-2 
program are legal problems which I think Congress can address 
and solve. 
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I will summarize my statement by making three general observa- 
tions about the H-2 program and then three specific recommenda- 
tions which I hope the subcommittee will take into consideration. 

Preliminarily, I would like to say that our law firm provides 
legal advice and assistance to agricultural employers who bring in 
approximately 5,000 H-2 workers per year. 

Basically, we represent the east coast apple growers vhich have 
fonned an organization known as the Farm Labor Executive Com- 
mittee; the Virginia-Carolina Agricultural Producers Association, 
the Presidio Valley, Texas Association; and other, smaller agricul- 
tural groups around the country. 

I would also like to point out that I have had personal experience 
with the H-2 program from three different perspectives over the 
past 11 years. In the early 1970's I was involved with the H-2 pro- 
gram,§s a meniber of the White House stafi*. 

Subsequently^ I had involvements as an administrative assistant 
to a Congressman from Massachusetts who had H-2 farmers in his 
district. 

And third, I have worked on a daily basis with the H-2 program 
(IS a lawyer for the growers I have jupt mentioned. 

With respect to the three preliminary observations, I would like 
to make: First my strong view is that the H-2 program should be 
continued because threre is a labor shortage in American agricul- 
ture today. We have heard that from the testimony of the prior 
witnesses. The Reagan administration has come out in favor of con- 
tinuing the program, as has the Select Commission on Immigration 
and Refugee Policy. 

The shortage is Shown by the fact that the Department of Labor 
over approximately the past 20 years has certified its existence, 
however reluctantly. 

Finally, we point to the fact that there are countless thousands 
of illegal, undocumented workers on American farms, filling jobs 
that, if they are removed, would have to be filled by someone else. 

The second observation is that the illegal alien problem in this 
country will not be solved by Congress or anybody else unless there 
is a practical alternative for agricultural employers to secure labor. 
We believe that the practical alternative is the H-2 program. But 
in order for it to remedy the shortfall in labor, it must be changed. 

The third observation is that the H-2 program must be stream- 
lined and expanded. At the present time it is virtually impossible 
for a small farmer to follow tne necessary paperwork steps to bring 
in H-2 workers without hiring an attorney or joining an associ- 
ation that has legal representation. 

In other words, a farmer does not have access to the program by 
himself The reason basically is that the H-2 program, as currently 
structured by the Labor Department, is complex and cumbersome. 
It is really beyond the capability of the average citizen to fathom 
from beginning to end. 

Moreover, the Departrx^ent of Labor has been very hostile to the 
H'2 program and, as a consequence, employers who would consider 
getting into the program have run into terrible resistance over the 
years. 

Last, the H-2 program as '"urrently structured is a tremendous 
burden on the Immigration Service and on the State Department. 
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Unless these paperwork problems are solved the H-2 progrr.m it is 
not going to work on an expanded scale. 

As far as our recommendations are concerned, we believe that, 
No. 1, the program has too much paper. We have outlined and at- 
tached to our statement all of the papemork requirements one 
must deal with at the Labor Department, the Immigration Service, 
and the State Department. Our recommendation is that there be 
one document for the employer to file to be used throughout the 
whole system. Ultimately when that document comes out of the 
system, the employer should be ready to bring in his workers. 

The second recommendation is that the time period for the whole 
process to work ought to be shortened to 30 days, that is, 30 days 
from the time the employer files his request and the time he re- 
ceives permission to bring the workers into the United States. 

The final recommendation is that all discriminatory require- 
ments in this program be eliminated so that H-2 workers be treat- 
ed no differently in terms of wages, working conditions, and bene- 
fits than anybody else. 

Thank you very much, Mr. Chairman. 

Senator Simpson. Thank you very much. That is very helpful, 

[The prepared statement of Mr. Karalekas follows:] 
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Prepared Statement of S. Steven Karalekas 

MK. CHAIRMAN: 

I appc«ciat« th« opportunity to present iny vievi on the 
R«2 temporary %/ocker pcogcam to the Subcommittee on immigra- 
;^4. tion and Refugee Policy, Whi),e our law firm aervea aa legal 

counael to a number of agricultural and non-agricultural em- 
ployer* participating in the program, my remarka today will 
focua on ito legal aapecti— the view fro« the law office 
rather than the farm. 

As a lawyer, I have had the opportunity to work with the 
H-2 program from three dift^rent peripcctiveix from 1971 to 
1973, I firat became involve'^ with the 1-2 program as a member 
of the Preai^ent's white House staff? from 1973 to- 1974, my in- 
volvement became more extensive as an administrative assistant 
to a Member of Congress from Massachusetts who had H-2 apple 
growers in his district? and for the past eight years, I have 
worked with the H-2 program on a daily basis as a private at- 
torney. With this executive and legislative branch and private 
sector experience, I believe I can present positive suggestions 
to the Subcommittee which, if implemented, will benefit all who 
. are a part of the H*-^ program. 

X should point out to the Subcomodttee that our law firm 
currently represents approximately 350 last Coast apple growers 
who have associated themselves in an organisation known as the 
Farm Labor Executive Committee (FLEC) . We also represent the 
Virginia-Carolina Agricultural Producers Association, an organi- 
tat ion of tobacco farme.rs in South side* Virginia; the Presidio 
Valley Farmers Association, Presidio, Texas, an organisation of 
vegetable and melon growers? and most recently, AAA Forestry 
Services, Inc. » the largest reforestation company in the United 
% States. Our firm has also been consulted on legal matters re- 

lating to the H-2 program by the National Council of Agricultur- 
al Employers, pthe inte^ational Apple institute, the American 
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r*r« Bureau rtder*tion7^thft^Rook%felltr Foundation, and a host 
of academicians and Itgal ijfcholars, 

While the views presented in this paper are those of a 
Washington attorney, the^ reflect the position of our clients 
and shoul-d be considered in that light. 

THE H-2 PROGRAM SHOULD BE PRESERVED, STREAMLiyED^ND EXPANDED.. 

It i:* my considered opinion that the Congress will not >ft 
able to solve the illegal alien problem unless it provides a sim- 
ple, efficient, and practical alternative for labor-starved agricul- 
tural eroploye».s. Other witnesses today have presented the grim 
statistical picture facing American farmers. The fact of the 
matter is that they are short of help. ll>e presence^ of large 
numbers of illegal aliens on U.S. farms is 8in5>ly the result of 
insufficient nujrfacrs of U.S. workers ready, willing, and available 
to do farm work. If Congress takes steps to impose en5)loyer sanc- 
tions on U.S. farmers for knowingly hiring illegal aliens, those 
sanctions will-not work unless there is somewhere the farmers can 
turn for needed workers. TJie H-2 program should be that alter- 
native. However, unless it is streamlined and expanded, it remains 
an in^ractical one. 

The Mexican guestworker program proposed by President Reagan 
is not the answer. Ihe 50,000 Mexican workers to be admitted 
annually cemnot even meet the labor needs of farmers in the 
state of California, much less the rest ol the United States. 
And this presumes that the 50,000 guestworkers will all elect 
to work in' agriculture. Surely they will nov. What is need- 
ed« in the final analysis, is an H-2 program that works. The 
recommendations set forth below are designed to achieve this 
objective. 

The H-2 Program Should Be Streamlined . In order for the 
program to work on a national scale, the 1-2 program must be 
great! streamlined. At the present time, it is impossible for 
a small farmer to apply for a labor certification from the Labor 
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D«p«t«tnt, 'proctM hl» paperwork through the Immigration and 
' llAtur«liiation-S«rvic«, and tha Stata Dapartnent, and bring workers 
to the far* without employing the aervicea of an* attorney and/or 
becoming a part of an aasociation which ii represent-ed by an 
attorney. Thia ia ridiculoual There are thouaands of ama:i 
faraara %mo 'cannot afford the adiainiatrative and legal coats of 
the program, and co\lhtleaa othera who do not have a labor- 
oriented fanners* aaaociation available to them* 

The H»2 Program- Should Be Tailored to the Needs of the Indiv- 
idual EiK>loyer * If a fariRer anticipatea the need for aupplemen- 
tal foreign labor, he should be abln to handle the entire process 
hisaelf* At the present time, this is oot of the realm of pos- 
sibility. The H-2 aystem is conqplex and cunberaome. The Labor 
Departnent, is^so hostile to the program that small farmers are 
usually discouraged from applying pr led into paperwork traps 
that render them ineligible for labor certification. Two recent 
examples serve to highlight the problem. 

In 1978, the Presidio Valley Farmer^ Associatipn sought 
certification for the admission of 800 Hexlcan workers to har- 
vest their ne-on'and onion crops. The growers filed their 
paperwork in January of 1978 in reliance on the advice of the 
T^xas Employment Commission and the Dallas Regional office of 
the U.S. Department of Labor. Their paperwork was rejected 
and returned to the growers twelve times over a five-month 
period. Bach ti^ the growers amended their paperwork in accor- 
dance with the instructions of the two government agencies and 
re-filed it. By May 15, 1978, fifteen days after the onion 
harvest was due to begin, the Presidio growers were still nego- 
tiating with the Labor Department about additional paperwork re- 
quirements. The Department continued to frustrate their efforts, 
notwithstanding the fact that fifty thousand dollars worth of 
onions were rotting in the fields each day due to an acute labor 
shortage. ^ The growers finally had to seek relief from the U.S. 
District Court for the Western District of Texas. 
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Anoth«r, »or« •gr«glous •xui^l* of Labor Otpartaent laal- 
feasance occurred th<» saint year. A small tomato grower from 
Smithfield, Kentucky decided to rid himself of the illegal alien 
habit by filling his harvest labor needs wxth H-2s« The grower 
filed a lia>or certification application for 30 workers. Be was 
stunned by the reaction from the Labor Department. The Depart^ 
insnt ordered the Kentucky Employment Service to do everything in 
its power to thwart the certification application. The grower 
was eventually referred 10 uninterested, unqualified workers to 
harvest his crop and his labor certification application was 
denied. Nhen his tomato harvest began, the workers disappeared* 
Left with no other alternative i the grower was again forced to 
use illegal aliens. Someone in the Labor Department apparently 
alerted INS authorities of this fact and his farm was raided 
midway through the harvest season. The grower was indicted and 
subsequently convicted for harboring illegal aliens*-- a federal 
crime. In the process i he suffered the almost total loss of 
his crop* Apparently the strain was so great that he died sud* 
denly of a heart attack shortly thereafter. 

These examples are reflective of the relentless opposition 
farmers encounter from the ve.ry government agency roost respon-. 
sible for the operation of the R-2 program. 

Too Much Paper . The H-2 program is adrift on a sea of paper- 
work* The documents an applicant must deal, with in order to 
bring temporary foreign workers into the United States are 
listed ^below end attached to this statement for the S\ibcommittee*8 
review. 

At Department of Labor: 

1. Labor certification application (Attachment 1). 

2* Job order complying with the requirements of 
20 C*F.R., Parts 653 and 655 (Attachment 2). 

3. DDL Approval Notice (Attachment 3)* 
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At thft Iiwd^ratlOA Mid Haturftllzatlon S4irvle«: 

1. IMS form mitlon to Classify KonlnRii- 
grvxt mm Tcoporary Horker or Trslnse (Attsch- 
meht A)\ 

2. INS form X«320B# Bonll Agreement (Attschmert 5)* 

3* notice of Approval of Nonimigrsnt Visa Peti- 
\:ion (Attschntnt 6) . 

At the Dspartasnt of Ststs: 

1. Vi«a*'Applic«tion Porm {Attachment 7). 

2. 1-94 (Attachment 8). 

This papaxvork is requirad whether a grower seeKs one 
worker or 200* Evan if a famer is ambitious enough to do the 
paperwork himself, there are so many pitfalls, traps, and am- 
biguities, that he faces the likelihood of repeated rejections 
and repeated refilings* This exercise occurs frequently, even 
to those organizations represented by attorneys experienced with 
the R-2 program* We strongly recotnmend that Congress m&ndate a 
one-step application process* There should be only one application 
form whicli, if approved, could be used by the three^federal agen- 
cies to discliarge their xesponsibilities under the Immigration 
and Nationality Act. Simplifying the paperwork will make the 
program more accessible ^o a greater number of farmers and will 
greatly lessen the load on the Departments of Labor, state and 
Justice* 

Shorten the Time Period . At the present time, the appli- 
cation process takes much too long. Typically, an employer com- 
!nences the process by filing his paperwork with the Lctbor De- 
partment approximately 90 - 100 days before the date he needs 
the workers at the farm. Khile the Department imposes an 30-day , 
lead time, growers usually file 90 - 100 days beforehand to 
allow time to eunend or modify the paperwork if it is rejected. 

Under its regulations, 20 C*F.R* S655.206, the Labor Depart- 
ment cannot fssue certification approval notices more than 20 
days before the date of need. This allows a maximum of 20 days 



122 



for th« •nploytr to proceed through the next ••veral tteps to 
bring his workers in. 2/ He must next file a petition with the 
iwttigration and Naturalization Service District Office. His 
petition, the I-129», must be acconpanied by duplicate copies of 
th«u certification approval notice and a bond document. After 
INS approves the petition, the grower must then file for a visa 
application with the consular office in the country of origin of 
the workers. In the case of Jamaica, this last step is not re- 
quired because of U.S. /Jamaica treaty arrangements. The INS 
approval notice is communicated to the port of entry which issues 
the 1-94 Border Crossing card to the Jamaican workers. 

It is virtually impossible for farmers to move the federal 
establishment fast enough to accomplish these steps in the 20-day 
period, in the first place, requiring the imigration and Natur- 
alization Service district offlcis to act alK)st immediately pn an 
H-2 petition imposes a tremendous burden. In many places, such 
-as the Washington, D.C. district office, the growers must 
literally overwhelm the district director with phone calls, let- 
ters, telegrams, etc., to get their petitions to the top of the 
action pile. Oftentimes growers must seek the assistance of 
their Senators and Congressmen. This creates havoc at the dis- 
trict office, is unfair to other petitioners, and generates per- 
vasive ill-will. Ho«/ever, if a grower siaply mails his applica- 
tion in, he has no hope of securing INS approval within the 20-day 
period, in fact, in the Washington district office, it takes 
approximately three weeks for the mail room just to establish 
a file fox a petition. 

Even if the grower is able to get a quick turnaround at 
the INS district office, he sust fttilX cope with the Department 
of State. In the case of farmers using Mexicans, a visa appli- 



*/ More often than not, the applicant loses three to five days 
^ waiting for the certification approval notice to reach him 
through the mail.. 
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cation must b« fiX«<J *t th« U.S. Erobitiy in Mexico City or one 
of the outlying Consulir offices.* In *• recent letter received 
from the Hexicin Embassy (Attichwont 9) the Virginii tobacco 
growers were advised that at least 30 days are required for pro- 
cessing visa applications for large groups of Mexican wprkersl 
After the final piece of government piper has been received— 
the 1-^4-- the farmer still mist trwisport his workers to the 
farm and provide several days of training. 

A small farmer .has little hope of accon^lishing the fore- 
going within the 20-day tiaetable. If extraordinary measures 
were not taken by growers currently, using the system, the workers 
would not have arrived at the worksite until long after the 
harvest had begun. The resulting crop losses would be incal- 
culable. 

Congress should remedy this situation by inclosing a 30-day 
requirement on federal agencies administering the H-2 system. 
That is thirty days from the time the cn^loyer tiles his appli- 
cation and the tiroe% the application it approved, by all agencies. 
The Departments of Labor, State and Justice would, if faced with 
such a iwir.date, necessarily reduce the paperwork requirements and 
processing time. 

To further sin^lify things. Congress should provide for a 

multi-year certification approval for employers demonstrating a 
perennial labor shortage. Under this system, an employer would 
file a l2ibor certification application each year for three years. 
If the Department certified a worker shortfall in the first two 
years, the Department would issue a certification approval in 
the third year, good fox a period of three years. This would 
drastically reduce the paperwork burdens on everyone concerned. 

The H-2 Program is Too Expensive . The third major factor 
precluding participation or large numbers of farmers in the H-2 
program is its cost. In addition to the legal, administrative and 
time costs described above, H-2 farmers face a panoply of expen- 
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•l>f* r«quir««tnt» not ii^>oitd upon *ny other employers. Among 
thm «or« ontxoui rtquirtatnti are: 

, t 

(a) An artificially established wage rate well above the 
federal minimum wage (adverse effect wage rate)? 

(b) Free housing? 

' (c) Free transportation; 

(d) Subsidized meals; 

(e) Three-quarter wage guarantee? 

(f) Recruitment costs, including positive recruitment. 
(See 20 C.F.R,^ Part 655). 

Congress ought to eliminate these requirements. It ia 
the ultimate in unfairness for farmers unable to find ready, 
willing", and able U.S. workers to harvest their crops, to be 
penalized by the imposition of needlessly expensive wages and 
benefits. This ia a glaring disincentive for, farmers to use the 
program. 

Illustrative of the cost of the H-2 program is the cost of 
recruitment. This is because en^loyers seeking temporary foreign 
workers must rocruit U.S. workers wherever they may be found in 
-J the country, it is patently unfair to require a small fanner, 
who may need several harvest workers for ,30 or 40 days to have to 
conduct recruitment activities in ali fffty states. This prob- 
lem could easily be corrected by adding a requirement to the H-2 
provision in the Immigration and Nationality Act (Section 101(a) 
(H)(ii)), to allow the admission of H-2»s where domestic workers 
ere unavailable at the time and at the place of need. 

congress should eliminate the economic discrimination of 
the program by mandating that en^loyers using H-2»b not be reji 
quired to provide wages and benefits of employment different 
from those required under applicable federal, state and local 
employment laws. 

Finally, I wish to call the Subcommittee's attention to the 
fact that the H-2 program has been a legal battleground. Em- 
ployers of ,H-2»8 have been the favorite target of the Migrant 
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IM^^I Action Program r«pr«i«nt«d by the attorneyi sitting be- 
tid 1M «t thil t«bl« today* Migrant Legal Action Program, 
throu h its local affiliates, has filed toajor clan action 
lavsuits against growers to disrupt the certification process 
and ultinately destroy the program* Many of the suits are brought 
^ over •uch'^iasues as the wage rates, fringe benefits, and working 

conditions. One such example is the case of Rios v. Marshall 
Civil Action Ko.'5711 (1979) pending in the u»S. District 
Court for the Southern District of New Yoric* in that suit, 
Migrant Legal Action attorneys have sued the following parties: 
th« Secretary of Lahor, the Attorney General « the Commissioner 
of INS, various New York State officials, the Florida Secretary 
of Labor and Employment Security, the Secretary of Labor of 
the Commonwealth of Puerto Rico, 13 individual apple growers, 

3 apple grower associations, 3 officials of apple grower associ* 
ations, the British Nest Indies Employers Association, Florida 
rruit and Vegetable Association, Florida Sugar Producers Associ- 
ation, the Government of Jamaica, the Caribbean Regional Labour 
Board, the British West Indies Central Labour Organization, and 

4 other individuals* The allegations range from antitrust viola- 
tions to grower discrimination against various categories of un- 
identified workers* 

Nhile the Congress obviously is limited in its ability to 
dissuade legal action attorneys from bringing these suits, 
we believe streamlining and simplifying of the program will re- 
duce the areas susceptible to such costly and burdensome liti- 
gation* 

Xt has been a privilege to testify for the Subcommittee 
^ * today* Our law firm stands ready to work with your staff to 

provide any guidance, assistance, or data required to complete 
your important task. 

Thank you for your attention* 



Steven Karalekas 

9I-J7S 0-82-9 
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ATTACHHOg 1 
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ALIEN EMn.OYMENT CERTIFICATION 
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ATTXCHMEWT 2 

ClEARANCE ORDER 
^ RURAl tlAKPOWER JOt OFFEU^ 



, *^»* WILL NOT ACCEfT REFEBMLS Of 

CTiSVlTADEFS WHBEHTLY ACTING IN VIOLATION OF FARM 
LASOa C0K7BACT0RS REGISTRATION ACT. Crtwltadtr mzt 
rwnlsh cortpltt* roster of crew »t»b«r9 ind oe re- 
spcnsible for iCeM in Atuchaents 1, 3, 5 ind 7. 



Worker* p*ld at the rate of $3.10 per hour. Current 
Adverse Effect R»te or frevalln* W*«e R»U» If 
hither, guaranteed in all cases. See Attachments 
2 and 3 and Work Agreement. 



FARMWORKER, FBUJ^ (Agrlc.) II 
403.6|7;010 - ' V 
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ppla,^. functions will b« pruninj of Druit trees ind cultivatin« of 
cround around fruit trees, etc.', all connected with tha production of fruit. It i» 
expected that 80% of the ti»e will be spent in pruning of fruit treea and the balance 
of the tine spent in cultivation of fruit trees and related iU«. These percenUges 
are predicated on seasonal fluctu»tion», such as temperature anO other weather condition: 
See Attachewnt #* for Job descriptions, work conditions,* and physical deoinds. The 
attached Work Aireenent also provides »ore deUiled descriptions of Job and 
jvnponslbllltles. 



,Hancock. Maryland area, see atuched ES-338 for«» 
for location of labor caap. 



»^ vMtuM .iNi c)M<f«»«M •» f housing Is furnished to 
individual willing and qualified workers requesting 
»nd needing sane for the period of e«ploy*ent. See 
AtUchiMnt #5 and Forms ESr338. 



i.»M*«AHv>*«-^* Arrangements for 
•cala will be the responsibility 
of the worker or crewleader, If 



M<M<M • 
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II, N«*«.«M i«u.Mi>*«^ S£E NO. 7 ABOVE. Coordinated fron 
Applicant Holding Office to the Employer. See 
Attieh.-^nts 1 and S for geitPl#t> details 



... Grower agrees to reliiburse the 

reasonable in-bound transportation expenses of the 
worker fro« place of recruitment only after worker 
has completed U consecutive days froa the comnce< 
■ent of his erploy»ent' or 50% of contract period, 
* *chever is »horler. See Attachpcnt 16 for iiore 



I*. •* 0*M* >*«^l 0»H» 

r. 0. Box 1099, Hagerstown, Hd. 21740 
or 

401 E. Antlelaa St., Hagerstown. Hd. 21740 



1« C*»M1 C*<*l A4U*IM 



M,pi»tt, IS UOA D«tt signed and Subaltted January 7, 19^ 
to Order Holding Office 
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403 .697 .010 

Occup«tlon*l Tltlt A Codt: rT»**oflcp, Fruit (ACWaj II tj«ttc 



ATTACHMENT NUHPEB 1 
(p4(««I Of 2 ptfts) 

ITEM #7« CBEV LEADER'S NAME AKD ADDBESS (AKD OTHEnttOmnEMEHTS) 

If crtwltadtr appllts urx^r this Job or<Ur, ht auat havt valid tnd current 
Rtglstratlon Card m rtqvlrtd by th« Fara Ubcr CotKrtctors Registration Act. In 
addition, If C)r«wleeder (or Cr«vleader*a Csployta) U to Drive, Transport, and/or 
House vorkers, h« Nuat have Drlvlnc Authorlied, Tmsportatlon Authorized and 
Housing Authorized Cards for labor caaps to be use4, as required by the Ferti Labor 
Contractors Registration Act, }K) REFERRALS ACCEP1D OP CREULCADERS CURRENTLY ACTING 
IN VICUTION OF THE FARM UBOR CONTRACTORS RECISTRinON ACT. 

Any and all Supervisors or Drivers employed tt the CNvleader mist be properly 
registered and' have current »nd valid F^ra Labor OMtractor Cerlflcate of He^lstratlon 
or Enplo^e Identification Cards. 

« 

All' workers hired under thla Job order will have to provide evidence of United 
States CltlteosMp, or sutus as Allen legally adaltted into the United SUtes to work. 
Acceptable evidence of United SUtes Cltlxenahlp stall Include: 

Birth Certificate 
United SUtes Paasport 
Certificate of Cltlxenship 
Certificate of Katu.eliution 
U.S». Identification Curd (INS Pom M79 or 1-197) 
ConsuUr Report of Birth (SUte Depertaent pom FS-24Q) 

AccepUble evidence of aUtuj vj Alien legally adaltted into the United SUtes to work 
ehall include: 

1. iHS Fom 1-151, Alien Registration Itoceipt Card 

2. IKS Fom 1-94 

Depending on the functions he is to perfom, C^cwleader aust be responalbl* Tor 
the following services: 

1. Recruitaent of qualified workers. * 

2. Fumiah grower with Naaes Addresses, and Social Security 
Nuabers of all aeabers of the crew. Ibe Social Security 
Nuaber is required to be furnished m^r authority of lew. 

3. TTensporUtion of workers froa point af recruitaent to Job 
site and return to point of recruitaent at the end of the 
eaployaent period* T^ansporution ef the workers frca caap 
to field each workday at no coat to tte workers* TMs 
transporUtion of workers by the CreeXeader, or the Crew-> 
leaders properly registered. taployee, to be done only in 
properly licensed vehicles with ade^U insurance coverages 

; as required by law, and properly retAatered with the Departaent 

of Labor and listed on a TraniporUtlon Authorised Card, as 
required under the Fam Labor Contmtora Registration Act. 
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ATTACHHEMt HUHtEK 1 
(pt«t } of 2 pftft») 

4- Suo«rvi»lon of tht werktn on tht Job tlU to lMur« that 

^ ffl. cSJ^lit^d to U- .ptclflc4tloc Mt th# Crontrj^loywo 

5 SuMrvltlaTof th« worktw In tht cj«p *rM» tn^ Intur* that 

th# iI2ln«to« Courtr. (HwryUnO H^ilth Dywti-nt prior to tht • 
•rrlvil of tht cr«. It vlU >t ln»pKtt<J oo trrivtl of tht Cftw 
S7tS (^o-tr anScr^wltMir* tnd tt.th* tliw of.dtpjrtur* 
of SI oW, Crt«ltt4tr mUI htW rttponslMt for wy dt-atj 

tbwl W»i u.««t <t|>fKUtloo, Hooali* will bt, inaptctt^ 
JSiS^iSSy by^ Dtpwtmnt, Httlth l>tP«'t«»nt, imd tht 
Owntr! ^lti<J«" will thtt th« houtlnt occupltO Jjv^lt crtw 
U'ktft in i iwowibly dtwi and ttnitarr coodltlon, that til 
»u>Hit» etna, botUta, ttc,» art Hactd In cohUlntra tuppUtd 
f^lSl wii*. Thil dtbrit U U Hm^ at l«»3t ooct t vttk 
a^ prSp«r5<UpottO of tccordli* U aiTtn«t«nU mdt vlth «rcwer . 
,4. S^wlttdlr ilUfbTrtapoMlb^t for all tqulpiitnt, l»'i<»^» 

' SuoMtrbaddlng, tuWMutd hit worktr».by;th« «roMtr, tnd to bt 
IccoSttd fS bSfora flnarHyiitnt it rndfto^tht crtvlttdtr, 

Q^ltadtra fay i' Crtvlttdtr viU bt paid on tht batU of $4.00 ptr hour for 
Vtr^ition of worktrs In th« fltld, 

' NtictUblt Ittmt: Dtptndlnt oo tht addlUonal function* to ^^Pr^J,*'^ 
tht tiSKtX^ anTih a txtant to vWch Cr*»ltadtp will ptrfori; 
^^^^1^0^; Slwltadtr U ntotlabl. bttwn Qrovtr and Crtvlttdtr for tht 
follo%#lr« ttrvlcta; ^ ^ 

«1. Who klnUlna payroll rtconU tnd payt workert, 
; SSholdt S55.f social 

1 uha DAvs Ewloytr*t stoar« of Social Stcurlty Taxts 

* I: l!ISrt^5Si»toP«yr.dtrtltndSUt.lh>.aployMntI^^^^ 

frtnlOM and taxta, 
I Z S IS pSricS!r„" WnMtlon ln.un,«. Cov.r.^, for 
^ vorktrt , 

an out-of.aUU vfhlclt for ov«p nintty (90) days. 



Eaoloytr; , — — -* Datt.^ 
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Di?loy«PJ_ ... ES«S Ordtr KuaU«r:_ 

Oecup*tional Title and Codt: FA^rwOHKtW, FBUIT (AGMC) II ^03.687«010 



ATTACHMEHT NUMBEW 2 



ITEH • 8, KACE BATES, SFECIAL fAY INFOHMATIOM AND DEDUCTIONS 

Appliea to All Operations, rrunini» Cultivatin<_4 ttc,? 

Workers »r« |>at4 the (uarantttd Mf« tqu%l to the Ftderwi required ainiaua 
of 13.10 per hour. Th« current Adverse Effect Rate or Frevalinc Wate }Ute, If his^er 
than the fedaral iilnlsua vat* is pArainwed. Guaranteed wage a are based on the total 
nua^cr ot hours worked, averaged on a bi-weekly basis. 

Without prejudice to the eaployaent (uarantee for opportunity of tforking not 
less than tSW of the work daya during the total contract period, the e«ploycr stall provide 
sufficient wok*k to enable th% worker, being willing able to work, to earn a auM not less 
than the aun of $70.00 (hereinafter referred to as the stipulated Mini nun earnings) in 
respect of each bi-weekly payroll period i or pay the worker an allowance of a aw which 
togeather with the sun earned by the worker during auch payroll ptriod will equal the 
stipulated itlnlxaai earnings r or if the worker has not earned any wages during sucB- period i 
the eepl oyer shall pay to the worker a sun in the aaoiat of the stipulated nlninum earnings. 

Only authorized or legal deductions will be taken frc« the worker's P^y* Grower 
rev -f^s tiie option of paying workers by individual check or psying the crewleader for 
distribution to his workers. 



1/7/80 

Enployer:^^ Dale Signed: 
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ATTACHK5HT HUKIEK 3 



?«yroll Infor-ation when Crewleader Keiotlates to flalnUin Payroll Becorda ; 

1, Wopkeps ape to be paid 13.10 pep hour in all operations. Wopkep*9 
art furthtp |u«p«nteed th« curpent Advtpst Effect Rate op the Ppeviillnc Waje Rate, if 
hifhep than the federal niniaua wat«* 

2. Cpevleadep «u9t provide the growep copies of conplate , detalledi and 
accurata pay poll pecords prior to any paytsents fpoo Crowep to Crewleadep- These Ptcopda 
oust include it « ninlmjo tho followini inforration: 

a) Each workcp's KaM, Social Security Muaber, and 
ptrtunent hoae addr^s. 



d) 



Copies of any work ienoits required by Haryland lavs. 

For each workdayi t^ nuaber of hours of work offered, 
the nixaber of houra tcfjally worked, and the nuaber 
of units picked by eabh worker. Any differences in 
hoxrs of work offeredVnd hours actually vorked to be 
fully explained and wrlitten on daily tiae sheets. 

Copy of payroll sunreary showing the unit rate (or 
hourly rate) paid to the workers, the «ross paysent, 
and all deductions cade froc each employee." 



3. When the Crewleader acts as the enployer, the Crewleader is responsible 
for and required to renit to the appropriate Federal and State Agencies a.tounts due under 
Federal and State Uneoploynent Coopcnsation Insurance Lavs for all uenbers of the crev. 

*. When the Crewleader acts a» the eaployer, the Crewleader is responsible 
for deductions fi-c* worker»s pay under the F.I.C.A. (Social Security) lava and required to 
retslt saae to the appropriate tajclng authority. Further, the Crewleader will be responsible 
for the ecpl oyer's portion of the tax due under the F.KC.A. (Social Security) laws, and 
required to reolt saae to the appropriate Uxlng authority. 



) 



tate Sicned:, 



1/7/80 
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employ ftr;, 1, ESAJtS Order Kmbtr: 

Occ«pition*l TUJt unjj CoOe! rA^i«)OPKE>> FBUIT Ugric) 11 A03.6a7,010 

ATTACHMENT NUHDEB * 
^ at # 11. JOB SPECIFICAT30KS ; 

1. Vofkirxg Condi tiona : This type of work is perfo*»ed out of doors where 
th« wcrktr Is s« rurally exposed to both hot and cold (or cool) weither. Work week 
consists of 6 days per week and 8 hours p«r day. 

2. Fhysical Deisands ; Workers Bust be able to rem in on feat for prolonged 
periods I standing on fround or ladders up to 2^ feet in length. Workers should have 
nomal balance control and full use of arms and legs with (ood eye-hand coordination. 
Worker should not bt subject to dizzy spells, faintinti or ruptur*. Workers aust be 
free of cooaunicable diseases. 

3. Nature of Work : W«*ker will cut away dead and excess branc^es fron fruit 
trees I using handsaws, pruning hooks and shears, and long handled clippers. May use 
turck-noonted hydraulic lifts and pruners and power pruners. Object is to cut linbs 
that touch, grow at bad angles, or that are too thick, so that air and sunlight way 
enter Into the interior of the tree during the growing season. Worker reay alno bt 
re<iuJred to reaove cut branches trcm under the tree and place s*a>e Jn vhe rows* 
Voricer* will also ctiltiv^te grtfond Around tret a and zaaove >zuth using hax>d hoe a , 
xakee, and el&llar eWp^ant. 

ployer:^ DaU Signed: ^^"^^^ 
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a ^^..^ « ^'-^'S Crier K.-^tr:, 



Cnwl«»d«r3 rave the option of proviiins to their crtw, cr if they ^.o rhl 

vtn b« providrd by the employer »t « ccjt not to exceed $«..O0 ?ep eay> If prcvii*i 
toploter, three (3) P«r d»y vill te fUmlthed: « hot bxeikfart t=d supper ar.d « cold .>r-.ch. 

IT-y. lA. L&CA7IC-!v* AND DrSCPl?TIOf; Cr hO;:SI»S i 

^.T<slr.z with beds, n» tresses » pillc-s, l-r-sen »nd blin^els ^ill be ivziiabie *t -o ccit 
to ths vorker. 

IS, ?^r•:?^?ja ikstructjc^.s ; 

Seferrtl of ir4i7i<Ju»l •ortvcrs *nd/or crtnleaders ctfn be nade under this Job orde-. 
All referrals .r.der this clearance order are to be cade frorj the.appUcant holding c^f.ce, 
to the Sspiojer. Fcllc»--p cv^tici by Applicent Holding Office to Or<Je'* rioldi:-& CTice 
requested. 

The rtCtrr^l cf crt-Jeaders nust be iccorraried by proof of cc-iplcte and 
v*:ifl rejlSvr*tioi oncer t^e Tars Ubor CoitracVera Ftgislration Act for fj-.j^iors t^e 
cr* leade- ^iU perfora. 

1/7/8D 

foployer: ^'^^ Si5ned:__ _ 



l4u 
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ATTACnf'fcNT HU»:3E« 4 
e»ch wor*tr -ho contix.e» ur>d»r erplo>T;ent for a period of fourtetn (l^J C5"Stt.:i\e 




. iny - - - . . 

tre C-cwtr i£rt9S to rciaburse ir.-bou->d trkrjporiition and subsistence expenses Incurrti 
tht 
txp 
Man I 




All p4yatnts 

plttlon of tht aforts- i fouriean U*) <iay period. 

If the wort.tr plcts his contract, the firpjer wlil provide or pay th* ccst of retjrn 
tra-tsportation a-x ^sistence er.-route fros the pUce of eapio^r-ent to the place of recr-j*:- 
otnit except u-.en i,r9 -or^er is not returning to the place of recru.f.ent antf rsa i.istq-e-t 
t^ojnenl %ith an erjployer who will U bearing ti-tse trarsportatloa and sutsiiit-'ce expe-ses. 

All transportation provlied by the grayer will be by comon carrier or ct^Jtr Ira-j'spo-ai'l 
facllltl«s vnlc^ confers to applicable regulations of the Interstate Corr.erce Ci^-risslsn. 

TransporUtion free the worker's on-the-^ob site living quarters to the pi tee unere t^* 
work i» to be done will b« provided without cost to the worker. 

If the worker voluntarily abandon? his eoployoent, or Is terain»ted for ca-5e, ?--cr to 
cortpletlon of Ms contract, the eoployer will not be responsible for provldlrg o- raj ing for t 
cost of return transportation and subsistence expenses e.n-route froo tht p*ace cf ^rfloi-ratn. . 
the plact of r«crult£%nt. 

Kote; The esployer shall provide a suitable burial for the worker If he dies during the^ 
continuance of his enployaent hereunder, or In lieu thereof at the request of the next o' kin 
pay the cc5t involved In the preparation anJ transportation of the deceased uorke- to the 
place of origi6v 3 .* 



1/7/80 

Eaployer:^ Date Signed: 



ATTACKHEKT HUHIEX 7 
^ — 



UBOy CJLK? HULSS AW> RSCVJUTIOKS 

Violttlon of tny of tb« followinfi ruiw will result In l»»edi»te di»»ls3«l 
Of ptraon or persons fro« the Itbor ciap ind enploy»ent. 

1. Sellir4 of acholic bevtragts or tobacco products In the 
C1.-5P. This i» illen^ by SUte of K*ryUnd Uv. 

2. UsSnfi ireas of car? other thin rest roos3 provided for 
*if ' hvzAn vtstc disposal. 

3. rj^tlr54» Iwxtny, dope tddiction, drunkeness tnd un- 
necessiry nolst lukinfi at night. 

A, Umccc»sary tiszgm or destruction of canp property. 

5. * Fallurt to rtport for work or work days'unlesa al'ck. 

6. Persons who have « known history of inooral or hlegel 
•behavior and/or who exhibit such behavior Kay be Mcluded 

froa the ca>p at the descretion of the grower. 

7. Rowss iwat be kept clean, all trash and reftse be resoved 
fro« the roccs and placed in proper containers before 

reportint for work. Grower supplies cleaning equipoent and supplies. 

8. Throwing of paper, cans, bottles and other reftse In the 
cisp area ia forbidden. Such refuse Bust be placed In the 
receptacles provided. 



, 1/7/80 
£iiployer: Date Signed: 



ERIC . ^ 



188 



r*ct 1 of 2 



»)Alt til *Sl» 

lV.f LOYtK FURKISHSO HOUSING A»D FACILITIES 



4 '-CV%»»*% KtXAItOf 



Thret (3) »lory trkmc structure reocxJeled 
to conrofn to rcqutr«a«nt9 of Federal 
l^etister 20 CFK 620, with a central 
kitchen an4 dinlni areai 



ft UU ONtY 



79*0* 



BO 



35 •0- 



10 • 3- 



11*5- 



10 »5'' 



8*0" 



e»o" 



2765 



198 



107 



166 



10 



0 



ComercUl 



• 0 



■««••••'•••*> 

l-fre«ter 
l-ref. 



1-va.Vicr 
1 -dryer 



5 - 20 *il 



10 



1-2 utll 



fttH-«H KM 
1 



ID 



0 



4 



I, certify that I hive reviewed the bouslns require»ent9 of the UiS. 
De{>«rtMnt of Labor, Bureau of Eaployacnt Security, ani that o^r houslns located in the 
Hancock, Hdi arta does iMet these slnisMni acceptable atancUrdSi or will aeet such 
stanUanJs at least 45 days priw to the arrival of^any workers (see p>|te 2)' 











0<M 

1/7/80 


HOl/SiNC INS^tCTtD »V 














k»t4 Titit 


o«t« 














»4 TftM 
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IttfLOttn FURNJSHf 0 HOUSING AMD f ACUITIES 
VI nr» ^ • 4. > T Of L A >jo» M • • TJ'*"',** 



r»£e 2 of 2 



I f w»tOvtKt nAwC and Ik0t*<«i 



set p»se 1 





» 

17'0- 


6 


7 


e 


1 


7 


Tim 

) 


4 


t« V%1 ONtV 












10'»- 




















N* 








8»0" 




















175 


160 




10?7 
















1 


1 


1 


1 


















3, 


3 


3 


15 


















0 


0 


0 


0 

















l^Sb^^ wthSSxJ rtfrtSe^^ of thi loctl SUt» Bjpioywnt S«rvict office jn^/jj 
KtiSUl Ofnct of tb« Bur«au of tiiploy»ent Security to Inspect the howlns I ao offerln* 



MOOltNO tNSnCTID IV. 



7ypm4 hV"a aM 



Oait 

1/7/80 



S^I^M^ at Awi^w>w« OH«al 



Tyh4 a»«< Tn>» 



U A>^»OVAt. Ha«ibi« •f»<«**< •♦•♦H^ •«*a»» UUfrtaU. 



Ti»*4 NaM a^ TitM 
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•;i.?»:i5f«l litis mc fvit- TAKrM'-^d y , rwn (Asrle>) I I tkU: 



A TT A CHKEN T_KUKBER8 



} SSLF CZR71?3C>T30X STATEMSWT : 

i 1 certify th*l the bousSnt provided by n« aetts, or will »«et prior to 

; occupancy, Fe5eril or SUte standards, whichever are hSjjHr. 

J Fire: 

I Slsmture " 

\ Title: . 



0,^,. <? January 7, l980 



J certify that 3 have 

reviewed the hoaim requiresenta of the b. S- i>e?*rtnent oj uU)r, Bureau of 
r \o«ent Security, and that our housing located In and arowd the area of 

u Mif^land ai^i^'-" 

acce*Puae'>t^{Ur<i>, or viii wt such »tanoanls " at lta»t AS days prior to the 
arrlVal of any workers recruited throush the Eaployoent Security Interstate 
Clearance facilities. I hereby authorize represenUUvet of the local State 
SjJiSSJt Serv c. office tnd/or Regional Office of the lureau of Enploynent 
necurity to Iwpict the housing I aa offering such worker* at any reasonable time 
to verify lu condition • 




January 7, 19^0 
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i^rm^TJ- 



rWHTUcric.) n 



ATTACHKEMT WUMBER S 



view of the sU^utorily t9Ubli&h*d basic function of tht 
rrpX&yztnt Strvicc 19 a no fc* UWr cxchanfCt that Is, as a TonM 
for brinsin( ttgcathcr etaployera and acckcrst neither tht CTA 
nor tht Slatt Agencies ar« guarajitors of th« accuracy or tmthfull- 
ntsji of inrorration containtd on Job orders submitted by caployars* 
Kor dDts any job ordtr acctpttd or racruit«d uponjby th« ES constitutt 
a contractutl ^b offer to uhlch Xhm CTA' or a Stat« Asency is in any 
way a p*rty. , 

I htr«by tssurt that the working conditions of ny order .conply 
with applicable Federal and State slniRvn va^*, child labor, social 
security, health and safety, fan labor contractors retistration act, 
antf ether is;»2cytse.it related laws: and that I will provide a copy of 
tht vorie cor.lract to the worker la English^ or in Spanish if the vorker 
la not fluent or literate in EnsUsh. 

^is .^ob offer describes the actual teru and conditions of the 
espls^fnt telng offered by »e, and contains all the raterlal terms 
and conditions of the job. 



January 7, 19W 



Signed; 



Title: 



$«-37a o - az - 10 
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...^^1 — . HHSrss^^^ 

jziiTum s:.s?u:ti - « •^•••^ 

«;r!!S iiittill'Si.'UU untvt tii> i 




••tIClK t 



Illicit t< yy w ..u u- •^i-. 



. _ — THE — T 
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«kM Ih* t^*i»U» •••II U lU iMf 

•k*)) U f•M4•^•« »\ mi, M Ik s**^ t**? Ui « 
••<M<* u u* •-w •«<•«• • * H* «•»• 

ttATC*'!*! tr ««ftl ««>> tl>ilK4 

I* IN r*«« tf HT. fir. 

f«««l If ••fit «wv#e. t«* tv*!**! K m« MM«r, |«« 
•» ><«ll>** t*>0 m»<%.f0tr\f'» Mt«»< If 'M fc**^ 

»*M«<ti«» »f fMi^>«M«u»«« »r Ik* >Mr«un Ukif 
mftii u Mi»i>4« r*» • k«nM im lU* ivm 

• I W !>•• M U »»| « lUIMMl 

v*n» »M* hit MiC 4i^i«*^ rw iM HI M*i*4. W4 

• •!• if My. »>• *fT«*«< ••'V*. »»• **iU 
»#mm(W nui •n «m<. m muuaum 



u».M^:v M If IM MHW II r«r - 

•fti. w •^•. I** ."^in^ ^ MUO»* 

MM>| .1 tA* MfviMltM U WM •^••^■l .i»:*T^ i^*" - 



if toli ym i 



MMMCk. l«OlM 



MlUllUi » «Mi . 



frMrti^ I wHlKitoi ■ 



•f \t*^ M>U •! fi* »/ l>.lf M* » 
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U.S. Otpaf lm«nl of U\xf ' aioTISir* ^'•^**^»**« 

rwp*ytoihtAtttr*oftO(: III TCHC 

JUN2Sr9ll 



Dtar 

Oi JuM 2» I96l» tbU fffflci «ccapta4 • taaporary labor • 

ctrciCication ap^ltcatian fro* you (or ^ taaporary allan 
warkara* furauant t» tha provlalona of 20 CFK 4SS«204» it haa 
>aaa 4at*ralna4 that tbara ara aot autflclant U«S« workara 
available ta (ill all t( tha 4"^ opfartunltlaa* tharaf ara » X 
baraky cartify that thar« ara aat autficlant U.S. workara 
availn^l* an4 tha aaploynaat af thaaa allana will not advaraaly 
affect tha w4gaa tod working con4ltlana of U.S. worktra alniltrl** 
aafXdya4« 

Cart if ication la grantad aa follow^! 

vA« Kg«Var of work«ra 4 

B. Croi Activity Tobacco j- 

C. Araa of Ksfloyaant ' South Hill » VA 

0. Ourttion * July 15, 1981 - Octobar 1, r^«1 

Conaiat«nt with t(a Act and, Kagulationa » growara will consider for 
aaplayaaat all D,S« warkara who ara rafarrod and will nat rafuar) 
ta hira any ,ftvail«bla workar for athar than Job ralated raatona 
vatil Sp parctnt cf tha contract pariod ia coaplatad*^ 

Aa fravi4a4 by 20 CFK iSS.206(b)» thia cartlf ication ia iaaued 
aubjcct to tht conditiona and asaurancoa aada during tha 
application procata and the proviaiona of 433«206(d}« Your 
carti(ia4 HA 7-50]I ia batog ratornad to you. 

Siiicar«ly» 



RICHARD t. PABATX 
Cartifying Officar 



lncla»«tra 
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XTTXCHHEWT 4 



f ins #^^i^v94 



rrrttioN 
Tocussirr 

MOKUUUtOIUNT 
ASTfMKmAAY 
WORKfM 
OUtRAWU 




«McHN4 to iM^MttM^ to MmM PImlM k4«lu •*«W*<^ 
to»»»««(gM»»»to)f4f IfitotO _ 



(mts iLOCx hot to M riiUD out sv rtrntavi*) 



— * « 



Mil 

or 

MmiCT 



(Tttlt KXVU NOT TO WMTC AM\ C TKtS USD 
I tow»> rto>»«, r*n»**< to IV ymia-fW 114(0 to» m4 A«t« M to» Nlto^tof! <CV«% 



D Ato«if«U^a(OM»Viirt«totiil#t»llWto»tto<l«rfMto«»l*Ml,«fii*U»tto^fV«,»c«tt»^ 

««Km« iitUtet to aaifUM af •^ttr. btUMtil »r««MtlM •nmut} to Mm Wthb^ to r*f«ktt4 rr*«(4*4« tM;M4 
•WW ii tto««*9 4b|lMf4,) 

^ Mr«k«« to to* MM ««#W}«f M • MM4IWI M ifftoM* *mW to • mM|«UI «r •wcMht u^Nj w to ic*H<*V 
»W» to»«K» i»*<Ui**4 Ii4y ) 



V ItotoC •* HHTlOtotK 



t. Mil tUtMItt ItlUiitMtO 



ft. AMMM fWMCm ItMtC. Cnr, ST Alt. iir C»»t} 

p. Q. So^Jth Htn . Virginia 



3^q7Q - 



I MtCA^TtOM M MTlTtOMtK^ M«W4tt. WCiVm nt NAYVU. NUHMM M tItflOVttt. AMD ••OM AI4XUAV MCOUt 

A non »tocJt corpor *tlon corwlstln* of indlvltJuAi iital>tr/frow«r» of tobacco *nd other 
fani products In Va. ami Korth Carolina. lYta Aaaoc. haa two paid eaploytta and a 
groaa annual Incooo of ITStOOO par yar. 



C XJKAVmn 9f AMIMCAII C»H«UtATt A1 WMlCM 

AiJ«M(t| w«i AmT r«a Vi«AO^ 



(a^rtorMVC*<Miry) 

Mexico City 



(r»'*>t4C*«*ir|). 

Mexico 



Jl to to V to» fx*i M w iwV^kM to» *to»* •« V »*4. »l ^ VM A«w»e^ 



C TM AUtMM Mtk. nWOAM MRVtCtt M lAMA fH 0« MCCIVt lAAHttM fAM iHt »OUOtn»*0 ttlAlltiHIItllll 

»tow*miiiii>>ii i<< Vlrslnia-Carollna Afflcultural Productra Aaaoclationi Inc. 

2iU ■ ^""i!lHljl. — Vi^yu 23gtl- 



. r«M NtaUM • TO C««mm UAV<€t» Oa lAAiNMia 
ifMMlMtol I T»|M*) 

U>1S»M |lO>l-M 
he rmia ca««ftM«Aito«i |K«»4kk) 



5 V2 wntha 



Nona 



MX VAiVttAI 



1 WACttnawtu 

li6o,eo 



•A, HOOftA rtA WttK 

^8 



t. OVtAIMt AAlf 

.B/A ' 



%U ITVMOto rAWt 





MCtJViO 


tVWM^ IN 




OOU 










4 
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v.*..«*.*T«*wr>« . 


Thlrtv-One (31) Hexlcin NatlOMis — 

K/A 1 2± 




11.' *MJUS« »0 W»«CM Airf u WitV MlUIMt t«4r««< N««»«) !C«rt ^•^O ICwilri) 

S*r* «5 currtn*- *<l<lr«ss In all cas^s 




. Unknown Urtdo, Ttxaa ^ 




M/A 1 , 1 ri^**v«> 1 ij ^ 




2^ IMS AH IMMlCWAMT VIM HIIIJON lySX 91 2 N ftVKO OM THt AU€l(ri ^]TI4 J^"^ 

/r 




» HA» 1W| AilIN KVCII AmKO fO« AM WUiCAANI VtSA 911 rtMyANlNT lUtlttkiCt «TNK UVTQnt CM 
• Tm*. **«♦• M •#«T ^» 




tX T» TCIM ANOWttMI.MAt »MT W»» rCllllON fill 9 »T TOV OH AMY OlHt« Pl«»ON 9« 9Ra*mZATI0N f 0« H*l KAMIO *ltlHiS| 
tllM tItHC9T QtII Ci"' 


'•"•^9' 9»I#««I««»J«I MMil" ■■ 


Mm* «4 WU« •! tf*«t»« f(>l> ■ — — — • 

>. a > M4k^ na Tw* k iit**« > « ki/ct > V f H ■ 11 Ml TW 11 S T r^NO M "yu* HjAt>f)> MCh An ^>S* 9} 
TO ^OVU llN0Wlf03l, H*T« AHj V" •'t KAMI 9 * ^N^}) K>m VKCn ■* in* M * I U »»» U"** » « 


••'IlkCN'MCAi 9HC*i*l»OM Of If RV<IS TO 9t nMOHiilO 9T OK TKAININQ TO 9S KCIIVI* 9T AUIM(S) a>«» 910C« »*IIO NOT 

« COMfiiito t0 rtintOH n rod H 2 womkirS) 


Sj?!' rMT^Twti^o il?n4c-*^^^ T«*Autri «Vy!cis wi 91 nnntmtf ki»t9ici hw »kom n«fO«MiNfl any 


m. W04A9 AUtiri iruwiNO nifS^VT >h 9tinACiHiNT o* uniiio 9i*tTs wOmkut um Qho 




I* •«^f *» D tv*****/! D ••»#Wt*« tk^M 


- riLL I.N nEMS 27 IHKOtCM Jl l^CtUSlVE ONtV IF PETITION IS FOR H-2 ALIEMSi 


it MtCHi^ltVt J09 Tllll 0» WW\ TO 9t «»»i>«iilO tT AtlM^Jj (V»« Hit M tv*! «w4 « »^ J**"*! l"!^!? 
t»»H|"'in| ^ Af*^l •# H* •"**♦» iMik M<M<» t^«Aan«|M<UU'<«*V*A w r» »r 

i.wo»w f M "t^ »»» tm*^*<'»»> )r*rBworker, Field Crop 
DOT <(04.fe87-0l0 


M l» lAHl AlllMtk f«ICU& W AOM TO CI «A»0(U*t9» QtI» QwO flw^^WN 


IS AMt'U904I 0»O*N>IA1iON ACIIVl iH IhI LAtOK f IliOtS) SPICif Il9 W UIU 2TT QtIS GD^O 


19 TMt M1ITlO**lN mOlVIO «C 0* AAI THI^f THAlAllNtO. AKT LAfOll RIUTtONB 9tf»lCW.Ttl». IHClUOtNS SIMlXtS 0« tOCK 

^ Ko ' 


*^ •«•»♦ A*ii i\ rw'm iM UM41I9 S1A1I9 ANT uNiwnoTio nMor:(9|CAyAtii or fwonmno imi ovtii%o# thi 

i>3isJ« ** ••<H»\ti«| f OilOWiHO If f OMTS H*Y| 9IIN WA9I *0 fl*0 fUCM ft »10«(*J {C^f^H •» c«1.h««»H»« 

* Ubor Certification AtUch«d 




It i»9l 9<XUi«IHtS tutvtnio IN iw^rant Of INtl fillHOHL \ 

Labor Certification * 
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EMCUtlva 54Cr«Ury 

t«.-Carolln* A&rlcultural Pr^d. As^oc.Inc. 



tJQNATUWg OP PgRSON PREyAWINC FOWM. IF OTHER T HAM P€TITI0N£R 



M »• »»<**a »t H M r »MU to »»< — — IM»n»>»»i fa^^lXtt 







•Alt 0*' atftm 


riAci m Mim 


NATIONAUTt 


OCCU'AliOM 


MKttMf MOAXSS 




AM* 111 TO WHICH *l,ICN tmi RCtVM 


MHItCfUMCAl MKMf TKM 0* «HvKII TO It « WOMHO tV M nUUmNQ TO IE MCtlVCO tV *l 


CN 


KAMI 


•All w tMm 


nAcs « w^%v^ 


NA1IONA>irV 


OCCUrAflON 


W iiTAAIRtM 




*K «» 10 «HKM Atit*l WKW new*** 


•gONUCH^icAi'MKWMio'* 0^ tCAVtCIt 10 It KIJWO^MIO •V0«T»W«IWO TP •■ *ICIIV«0 tV Ai 


(N 


MAWI 


•Aft 0# IMIH 


nACxaftuiTM jHATioNAurr 


OCCUrAIlON 


r«citi«i AooAtu 




AtVfttIt 10 WMCTt AUtH wm RITUAH / . 


•►5*»IIC»>«iCAi MKRlf liOM 0^ 10 •■ f IWfOWIHO « IRAIHIMO TO •( MCtlViO •¥ hXWH 



1 ; N 



MAMI 


NAitoNuirr 


«A1t ANt PtACI or MNIH 


MtStMl A0CKCS3 


X 






























• 
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ATTACHKIWT 5 
AGREEMENT 



WlwffffO 

Virjinia-Carolina A«riculturaX 
Producers ibaoclation. Inc. 

Eeploytr tf tUtn U¥oi tfo^fi Ut ?fOtl»U» ol 
»tcUti S0tU)(l6XHXU> or Uk. 
imniirttioi a»4 naUoMlUy Act 
(II Suu 111) 

tad 

Tht UntUtf Sutw Of A«ttic» 



uVn t!t*UBlt«i ^»t«» tht 
«ork*» to kt t«el»7M. iho»!ai f?^*!^^^^^ M4).>ut if tht WtAtltyofthttfilcuJ. 

Sgtr:uVi\S*tU*;ut"oi'u m*;'^^^^^^^^^ uric«ltur.^.oat, CO.. 

«o:ktis ItattM Wt »l»«t of t.Hoy«t»t ond thtir ««UmI1M. 



15J 



I 
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lUitj <)0t 4«;t iftii MUmttltd (• U« t«»U}ti %j a Dttltlet DUtcm tt iMlft allot %m4 NtUrftUu* 

•uf«| wwhtt U lk» UallM lUttt «»» Hf^MH: M4tM taf lt}«r «k*U wltUa lOMtjr (M) 4t>^ tiMit- 
•Hti rwii»» tf tkt Olsuict DUtctoc of tBaltnUM m4 Nttuf»tU»tlM at , 



• •! U« tlM »ai >lftc« •< tueb d«f ttturt: yrorlM Owl tit MtktfUN trtMf ii tf ta tvleullgnl wQtktc 
fitik tU t«9l«9ir tt Mtttoi tapioyti it ttt Uiiu< St»tti ttaU. «1m» tyeitrc^ ¥7 • DltUUt DUtctof 
tr tmmlmttitn •ii4 HtbutUztUtt. kt eonfUtit^ ftc UM yutyt^tt tt tU» Miitatol Ut ttmt ts • 4t> 
Hftwt ftoa tkt Utittd tucti; 

(1) HM for ttck tA< tvtry vitl»ltt» »Uli itiHci It Mty »|ttcaiitt(tl vtiktr o(ft(»sitito(l) thfcu|h(3) 
tkovt. At ifff tortr thtU M7 to tht U«itf« 9UUt tC A*«rlet u U««{<«tt4 <*«tst>. %mi tot tt t 
HMUjr. tk* %m tf tit (llO.OO) «oUti>. U^ful attty tf tkt Utltt4 9Uttt: tt4 thtt ttn ttek ttd tTtir 
vtaUtlot «Uk it«Hct Id tM ttticuUuttl workti tf tboTt. tkt laplpftr ihtU H7 <• tht 

Uftii*4 ttttta tf Aactlct. tt U^vMtttd <t*»c>« tii4 tti tt tHttUy. tbt tua tf t«t liun4ttd(S2C0) 
4oUtft. tt«r\il mcMj •t tkt Utittd Sutti: 

<l) TTktt t DUUict DUtetof of InalirktiOA kM NttuitUnttoa tktU itttit tutkofUy tot taj ittttt tnd 
■tat atUct ta tkt tapttytt ta itTokt tkt tuthoiUy ttidi vbtcb tht tiayoivy ttay of toy tcricttltortl 
vttkir U tkt Utittd SUttt *t*j ktTt ktia pcialtted. 

(f) Tk4U tkli t«r«mtat »h«Il c&«ctt tnd iup«r«rdi tty ^lor t«tt«attt kttwtit tkt yutitt btitto wUhii> 
»fM t^ Mkirct atttti ktttof (kut not »s It tty ilfkttttd UtkUiUtt tltiUy tcciutd uMti tor 
tait ttjtiaiat). ttd tfctll ttkt irriel litatdUttly upot Itt tpytOTtl kj t Dlitriel Dixtctoc ot tkt In* 
MJtrtiiofl ttd KttuitUzttltt sttvlet. 

(10) Tklt tirttatat thalt tnlj to tteb pttttUt tUH ky tht tapltJir (01 ttapoivy tctleuUurtl wttktn 
tnd shtU it942t In trftct onttMtnd unlU ctActUtd kr titkit ptity tKn tit <t7** totlet tt wiltinc to 
tkt othti 9*ttj, tMt tilt cttctllfttlon thtll tol tiialottt tej rtchts 01 lltbUlUit htitvtdti tUitd; te> 
eiutd. t( vklch at:r thttttftti tcetyt «ltk iigvd to tnf tfrleutturtl vockti laployt^ ky tbi trpioyii 
^io# to luck catctUttltt. 



tH alTNEiS vHCRCOr. thli t<te««tnt kti k«in tUntd. iialtd. u\i ditlTif id tklt . 
dti tf ^ 1» . tt 



W. R. Hyers. Jr. 



* Tiat Exgcutlve S tcrgtarv 

tt««t, 

■s.-\.. It. fc; 



Secretary 



^Ttd aAd teetpttd ot bibaU of tbt Utittd Statu of Aairlet. 



(City ttd Stall) DUtilet DUieiof 



tk 

.13 i 

o 

ERIC 



150 



NOTICE OF Af rROVAL OF NWilMMICRANT VISA rcmipM OR 

. rl*jL7„,^^«. AC e^AV AC> VAWIUUtRH AWr flOR h ALIEN 



^'Soutli KUX. VtttlAlA 23S70 





70 Uitlur* 






UA2 « 10392 




OAK 0' AMAfiUM. 

f/2«/«l 





» WMCN A»#VICA1IO^ IMtBtfO" •J?'*©* 
« Qf 1IMMIMC0 ONLV VmCN A»#CIC*VION 

_ *?it«toW^.CH *iit wwcAicomv 

- MAMHl CCyvtCC TMit K itltOHt 
0>*tCfCO lO»Hi CQNlULATtAT J ^ _ ^ 



TM»t HWViCt mil «g U»iA«H to AWlWtW AWV IWOUmv CO*<CtKX lN0 VICA ISSOAWCt. 

UmO IVaICI •OIM O* °t.l*M NOlifv 1H4 0"ieC tMMWiAitlv Of any ChANOC m IKC .NICNOtO 



Of tN»« 



n M MAi atCN A»»«OV«0 t» tl l»»0<e*»«0 »MA» IKl lENC'lClAMV It IN »Mf UM» 

;7^?iIVMA.rr*ir^eHZrfie Mi»»iAi^^ fS »hi nomiwu.g*a*.i eiA»»if.e»»iON»HOwrN - 

|*"OMO 'O*" to tHrt 0»H« '«0 A»lO«A»Kt l» MAOI IHAl »weH At^VlCAll 



IMC UMI1K0 IVAICS VHC ICN 



PTMOvtO tHC ■CNCViOANv wrLL tC wOlifUO Of »Mf OlcniON HI* Ar^ciCAliOM 



O TMt *« TITlOM MAI ace** Al - -- 

rO« CHAN6C 0» NONIMMIO^ANl tlAlUV 

D tMt icMt^9«A«viTAvo' »«i ■i».cf»etA»vi»c»n» Ao»MO»ijco »o_ 

a T.iw .ft. t »/«/»! 



vs.:t.?^:r.s ;f,o^.r';H\ v;t,rA^^,^'-or^Hvru;.^s:.r^o^^"A^-.r/H^^ 

MVOnMAIION MOAHOWO ilNtf iClARVt Of f A«TU«l AND « <TU«N 



•« I IMC 



THIS COfY TO IE MAILED TO THE ATTORNEY OR REPRESENTATIVE. IF ANY 



* 
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XTTXCHKPIT 7 



VISJtOfl VIM UllOmUflOM 

^ VISA « M «#•«• Ut VMry tai* Un>«M SIMM. UAte a IM. ad tMni M«kiA« W^ti*^ ar* p'*^m»^ «« •<» 

M kW*^ (rfl^t »M> H »W •* m^f, Mft • **^**^ M H iU»»»» In M{*t«n9t ^tt^^M^ ^•^dU^ arltoH. 



/ APflV rOA A VVIIOII VtSA 



>. M«M<H • »M«nt I. « »/» iMtMM «•«« •it>«««wf« WttllM 9n iTi* lltVtnSi •••• Cr«>>4'«<\ IH« 

« S»«>«vl (MkMAMV^i^ Vt« r»«»»«»* ir»»«» W MMMMA w tfwvi «»• turn • <«<*>M««'V 

•« »>»#Mc« ar* t«t (MM »w«<**w »^ • i«tiw ♦»•»» ytw* •m»KT«r ar ((n <•*«• •« »t««K*«« vKh) • 
»»^>«w>« •'•"W Ui^*«4 StM«* W »M »♦•••«• wAr ftM 11^4 r#«^« **>*^ • 

M tV^I •«>»>*»«n«AI •« tlmflt* »>A*««« M««K»«A« M v»vf lt«f(K« (Cwnlrf a S. t«W •'^•«» 

r*<***4 •••»♦• <»«rfe^ M VMn«4 tw«a», inwat, Wvajf^***^ «a<M*«aifM« tfiat «mv ♦>a*a a*t>»na 

»«H •» aM»«*««aa l^i »«v M w»M'i«< tf^a H aaM lAt«ran«4 »a'»aA. Im M« taAAa«it«i\ a»>#*'Ha *^*«t4 atM 
*.h»^tH* 'aaar«.»« «M artAAVM^M yay Mara «M«t t# Mra* ttptt ^ m lA tfm Uwt«« fuMa. 

Visas ST UAic tf v«w «mA 14 a»*«v V • Villi On VilA vwHMwi m>t%if>i • M*a*^ a»#aa«a<««« •( • C«A««>at Ot«.«« »« USA. 
^j>**»'"*« »^ >|'*»J»*'*^ 'aa« aw al^a «la"n««*» «Mii»<n*« V»a««. ««ia «»• fafm aM *»• 

Si^^kV A tlLf AOORISSIO INV«lOf| lAHOi INOUOH lO nCTUKN VOun »AUfOnl 10 VOU AfflX lUlllCtlNT 

KMiAOS TO Thi invilO'I io ix^io^ti iNi niiuKN or vi\Mi PAU'Oni 

toOlt A4 laa* a« «ra a^^ai.^n N »•« a'a at'Vk^ • vUlTOn Vi»Ar awii m aiam*** ^ Mti**<i ^ fca 

<««.«va4 la ta^ »ia<^Mv •» »»««'a m a •««v*^ tfKw^t »>«ii'*a«»ia*'*w a* ••••IMtv, mU bt tfutit4 •» Hta^Kana 
w *••.« t»a Cmnm'*' 04*>«a *a* a 4M»**>aA a^ ••w* »>«a» la Vfaii tM USA fa« a w>n»afaf* »*'>*A 

AlflV FOR YOUR VtStrOR VrtA tAfttV AND tCPOflC 
VOU UAK* PIHAt. riUVCl ARRAnOtMENTS 

t«<h *f«<*>a> ««*^ aAM>» i«k( U^tvA tMtat a< A^af^a '■WM ^ava Mm *«(t*<>«ia4 a«aM«i »man^a WiMn Aia* vaa'i at aA««f «« 
PM4«<ht«^ t# a **>>4 t*t*'*<i\» •* •MiiAai'*^ Mav**«a». ^ fa^w^amaAi mi aAlaf{a« ai »*n*«i i.»"a aM <»i*t 

C«<A«w«» aa** t«»iM t««*v !•'•'•« a* •ava' ^M<« Na«nM A«tfi«fiTV <ai i«ifa<ii lAr*f4r>at.»<v 

HOLIDAY bOTtCI 

Ca'W'a' 0»4M a'a »m an *ia*i««va a« i»>invv »a4 •< <w lM*a« tiattt *t Amatkt 

Ja^af* 1 Naw Vaai a Oa« 

Tft^4 W*»«av al f «W«a^ - WM^•Apan'( aitMk«*v 

tMt M*<«4a* at Ma* - WaAt*«ial Oav 

Aity « ^ . I»>i»>w#a/»ta Oar 

Viti Ww>4M* a< »«*ta'**OT - LakM Dav 

S«i»^ Wan«» at 0«iaM> - CaCwmfeva 0«v 

fawfiA Man^av »• 0«iaMi • VaM«anaO«v 

TN«ia4af a* Na^a^aa* • TitaMkiyvlftf Oa* 

Om««W }• - Dw4«wTta( Of* 



THIS ATfLICAflON FOAM « SUTfUEO CRAHS 



0*T<ewAk aOKM IW 
JAMUAMV III* 



15 



Do 
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VISA CATlaORY 





S, NAItONAUIT 












*. ilLlrHONlNO 


ttt A*ii/«4 Am* ^ 


M MX 






t« WA»iktO***l>*V*' 





M a! M*«AV«iJi<ilM«Mkk *av Aili*61 a« M Ua>~ 



TOoMttAT IM tHi MA> 



■^l"** V6:i iNHNO to IN 



02^ Qjil 



IH'U llfMi>t«rTOulirAntMT»lN -IMI 
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HO W LOM« MAV« V OU UV« » IN TM COUNT MY «H« Mi VOV *M A^TlVi 1*4 ^ Om' 
A MA ViAlTOA y«A> ^ 



(tllU AWt»Q«tMATt PATIi 



31 TOk»HiCH AOO*m DO VOVMitMVOVM v««A ANO f At»n>MT MNTf 



» IM^ATANT hCTI — — — 

(1) Ut. Hm »»tAVli • WW* W Mt*!^* »U<« W tn 

«M Smw« mt9t,0tt/t¥r *A« M(« M<«»t »«<N»w>»IH tJMr«, A VtftlTOA WAV 

NOT WOAK. 

Ul A »M «*v •«« M «i»>«4 f* »«rMti« *A« l*«tltM «»M«wM» ««fiA«4 »v 

M K'«*wN«i y < «• IMW K fllMM f*M<*« • mt*m H tA 94*f**i 

ti«i««<^MA VMM ••M«*rMt wMlMf wtf «McV M «• 

»»* I4A M M 94<*4if0f, 10m t»lt«W#» •Hli«t«« 

• ^XOn («mH M lwMr*«Ntlt) •# (JW IwWtrM Mfi^Vt f»««tMI kMw. 

••••ISfA«l ««*N4» tfX**!*! •fN^Mt •# wmttttt kl*^ •tttMIM 
•^•Ktl f/>*«X «»*r*%. •MHM •* »««tNk«r«. Hn*t>^ wA* K««« i«w|M <• »»».W 

• kIM %V •« MW*M*f«MMt*t««« fff ««« ••'MM* «A« ST* W MM 

»0 ANV Of TM4 f OMtOOiNO AISTAlCTlONg A^V tO VOU? 

viiD NoQ 

»<« M*«*A4l •« «Mt •lfi«4 ^ tOKIWIW^nC M 1A«« H AM f>Mi;M M 



I IMhly tA«« » «A« MAO't m i IM IA<*MA*t<M Mt »A «»« "iMfON- 

TAKT NOTI ' I Ktlht Mflttv lAM «k* »W|atn I *imaI«Im4 »• Iwm V« . 

•*•••■* CM* AM •AI1U« t» M iMw« •( Am«rk» irMA atiW 

•r • •••« •! tAwr t« k* •« «M M t*wA4 iAU»ii*t»ifc 



AWTOiCTTrareAToin 

OATi Of A»»uCAT>OwfA<»<i^ f^r . tttet 

~~~ ~~ DONOT MrKITf IN TMIt VACI 

r 1 



— H<OTO — 



L J 



-ERIC 



c/himr J- 



,«ir-«.-v 



M^t*:«jiL>JV*^ -J. . ^ , , 



4^1 

liii 

AS" 
9-1 

■i!' 
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ATTACKKEWT » 





5 August 19 •! 



Willian R. Mayers, txscutive Stcrstsry 

Virtjinis-Csrolins Agricultural Producers Association, inc. 
P.O. Box 26 

South Hill, Va. 23970 



Mar Hr. Moyers; 

This letter is to let you knov o^ our appreciation for the 
Interest your organisation has tcken In the visas issued 
to your Mexican workers, and to offer sono suggestions for 
Inprovlng the process ne'xt season* The personal interest 
you have shown In the visa Issuing process has been helpful, 
and ve feel that with a few changes next season *s visa is- 
suance can be facilitated both for your organization and 
for the Visa Section here at the Embassy. The following arc 
sone proc«durcs that will improve our service to your or- 
ganization. 

1. Have the Inmigration and Naturalization Service In Wash- 
ington, D.C. approva several largo petitions for the various 
periods when you will need workers. Using this year's numbcr< 
of workers, have enough approvals on these large petitions 

to cover all the workers you will need next season. There arc 
no problems with unused numbers, but searching for a few more 
nunbcrs at the last ninutc fro« previous petitions Is not 
easy. 

The reason that It is difficult for us to review past potitiorJ 
for unused numbers is that most of the p«titions>wcrc-rclaycd 
telcphonically by INS. Telephoning down the information is 
me*nt to be used only in omergaency situations, and should be 
2oUow4>d by « wxittcn copy o£ the petition. This summer we 
have rocolvod virtually alX-your petitions^iiy^cXttphQnc. only < 
and without the actual petition here In Mexico record keeping 
becoMCS far more complicated. 

2. This leads to a second point- please have INS forward the 
copy of the petition to us as soon ss it Is approved. This 
should bo at least one month before the first group of workers 
plahs to travel, to insure that the petition is received here 
before nr. Trujillo applies for the visas. 
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3. Whtn th« approv^i p«tltlon« are h«r« at th« E«b««ty, plettt 
aUow « ittnliwm of tiv working days for th« proc««»ing of th« 
visas. Th« group visa procsdur* through th« Office of Croups, 
A9«nci«Sr «nd Invastlgations is a special proctss so thtt thft 
visa applicants are w«ived thtlr p«tsonal apptarance at the 
Embassy. Otherwise they are expected to appear at the Embassy 
and apply individ«:*lly , causing »ore inconvenience for your 
organization and longer lines of applicants for the Visa 
Section. We assunie that you would prefer to continue using 
the facilities of the group visa process, but must ask your 
cooperation with the five day rule. 

Mr. Trujillofhas been told that we require five working days 
to issue group visas ea^ch tine he has represented you here for 
at least the last eight laonths, but has yet to coaply with 
this requirement. He have been able to »ake an exception for 
your organization up until now, but with a continually rising 
workload this will no longer be possible. 

4. In the future we will also request a list of the passport* 
submitted in each group of visas that you reques*-. We hope 

to avoid frauds such •» the case of Jose Reza Pedraza, who 
apparently had two passports and was issued two H-2 visas. 

If you have any questions about the visa issuing process, 
please direct your inquiries to the Office of Groups, Agencies 
and Investigations, 553-3333, ext. 3356. ' 

t 

Thank You for your consideration. We in the Visa Section look 
forward to contlnbing to work with your organization. 



Sincerely vyours. 




Gail A. Thompson 
Groups, Agencies, and 
Investigations Unit" 
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Senator Simpson. Now, Ms. McCain, please. 

STATEMENT OF MARGARET D. McCAIN. FARMWORKER UNIT, 
PINE TREE LEGAL ASSISTANCE. INC. 

Ms. McCain. Mr. Chairman, I speak to you on behalf of several 
clients about a matter that is vital to their lives. That matter is the 
need for jobs. Men pursuing the logging business as choppers, log 
tractorskidder operators, or log truck drivers enter a lifetime occu- 
pation. They make m^or financial investments: Two or more 
chain saws a year at an average $500 apiece, log skidders or log 
trucks at $30,000-$70,000, with payment schedules of 25 percent 
down and $1,000 to $2,000 a month payments. And what has been 
and continues to be the major problem: not enough work. 

Finjt, it is difficult getting a job. particularly if you do not supply 
your own equipment. Sometimes you have to refuse a job, not to 
avoid work, but because your cost will exceed the estimated 
income. And. if you ask for more than the Department of Labor's 
set wage, you are labeled "unavailable" and replaced by an H-2 
worker. 

Second, once you find a job, it is difficult to make ends meet. In- 
flationary costs, low wages, and production quotas are imposed be- 
cause of the yearly surplus of wood and labor. ^ nd you cannot com- 
plain such as for having to repair the company*s equipment for no 
pay or the lack of first-aid supplies, because jobs are too scarce to 
chance being labeled a "troublemaker." 

Third, it is difficult to survive the long layoffs resulting not just 
from weather but from the oversupply of wood and labor. It is not 
just the worker but his family, his community, and the State that 
suffers. For example, last June in the combined lumber and woods 
products industry, over $600,000 was paid in unemployment bene- 
fits, over one-third of which was sent to Canadian claimants. 

The individuals who come to me for help are hardworking, enter- 
prising individuals. They do not want unemployment benefits, wel- 
fare, or food stamps. They want jobs: jobs that will allow them to 
make equipment payments, put food on their table, have family 
health insurance. They want job security, jobs that last the entire 
cutting season, and not be laid off due to excess wood and labor. 

USE OF IMPORTED LABOR IN LOGGING INDUSTRY 

It is in this environment of high unemployment, abbreviated 
work terms, and production quotas that ironically the H-2 system 
flourishes. The H-2 employers prefer imported labor not because 
they are anti-American or pro-Canadian but because it is the eco- 
nomically rationale choice. 

Workers residing in Canada can afford lower U.S.-dollar wages 
because of such advantages as the 15-20 percent exchange rate, 
government health insurance, tax advantages, eligibility for both 
U.S. social security and Canadian pensions. 

The problem is not one of availability. Rather, the problem is 
opening the borders to imported workers who are governed by a 
different economy, undermines the supply-demand principles of the 
national marketplace. It is a border problem. In fact, the economic 
advantage of the Canadian entering the U.S. market has now 
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become so aggravated that it is starting to cause a displacement 
not just of labor but of U.S. products: potatoes, fish, grain, lumber. 
The very same woods industries that today asks you to continue 
the imported labor subsidy last week asked the Senate Finance 
Committee for protection from the adverse effect of Canadian 
lumber imports. 

PROPOSED CHANGES IN THE H-2 PROGRAM 

For me, the question before us today should be: How do we wean 
user industries of their dependency on this subsidjj? 

I offer a few suggestions: (1) restrict the use of imported labor to 
short-term agricultural employment; (2) disallow the use of foreign 
labor in jobs requiring the use of or maintenance of power-driven 
machinery; (3) require individual employers to hire at least two 
U.S. workers for each H-2 worker requested in a job category and 
gradually increase the domestic-to-foreign worker ratio over several 
years from 2 to 1 to 3 to 1 to 4 to 1 and so on; (4) require employers 
to supply each job applicant with a current job order; (5) require 
employers to hold well-advertised job marts in labor supply areas, 
including refugee camps; (6) disallow production minimums that 
are higher than the m^ority of domestic workers can achieve; (7) 
disallow supplemental employer petitions once the harvest com- 
mences; (8) require petitioning employers to pay a nonrefundable 
imported labor recruitment fee. say, $200 for each requested H-2 
worker; (9) add a family housing requirement except where the job 
lasts less than 10 weeks; and (10) provide realistic administrative 
remedies and meaningful express private right of action that in- 
cludes attorney's fees and double damages for intentional viola- 
tions. 

Senator Simpson. Thank you vei^y much, 
[The following was received for the recordi] 
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Prepared Statement of Hargarbt D. McCain 



Hr» Chairman and Members of the Subcommittoo* 
thank you for the opportunity to testify, 1 will focus 
ny remarks on changes that should be made in the temporary 
alien labor program (commonly referred to as the "U-2" 
program)* My written statement also includes examples of 
problto3 our clients have faced under the current U-2 
program* These comments are based on our office's 
experiences representing several hundred woodsmen and apple 
pickers* 



I* 



PROPOSED MODIFICATION Of THE H-2 PROGRAM 



A* Introduction ^ 

There can be only two types of Temporary Labor 
Programs* Either they encourage the use of domestic 
labor or they encourage the use of temporary foreign 
labor* The current H72 program encourages the use of 
foreign labor* as does the propoaad Ouastworker Plan* 

I oppose any Temporary Foreign I^bor Program* 
Hpwevar, in the name of my clients* and the nine million 
or mora uneioployed, I ask that if the uae of imported 
labor ia continued* the program be atructured to encour* 
age rather than diacouraga the employment of donee tic 
labor* 

What follows. IS a modification of the H-2 
Temporary Foreign Labor Program* It ia baaed on the 
principles that, temporary foraigh labort 

1* auppleroent* not aupplant » domeatic 
labor* and 

2* be uaad only during ahort-term peri- 
ode of high production in agricul- 
ture* 

In thia modified plan* proviaiona to deter the deplace- 
mant of donaatic workera are both structural and en- 
forcement baaed* For examplet thia plan limita the 
length of time temporary foreign workera are preaant in 
the United Statea* limita the category of eligible em- 
ployment* and requires the hiring of domestic workers in 
order for an 'employer to obtain supplementary foreign 
labor* 

This proposed modification of the H-2 program 
addresses the concerns expressed by Mexico and other 
supplier countries regarding general protv'ctiona for 
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work«r«t covfr«9« und«r th«' Fair Labor Standards Act* 9^ 
ra<|Mir«d work contract, and an axproia privata right of 
action ao aa to ancouraga privata sactor monitoring of 
tha progran* 



Tha Propoaad Modification of the H-2 Program 

rttm following proviaiona should be addsd to 
th# abating tamporary labor cartification regulationsi 



1, A for«ign worXar would ba aligibla for 
admissioni 

a. For V pariod not to axcaad 24 waelcs 
(or 168 calandar days) in any twsl*'e 
»onth pario<liJ and 

b. Upon his poating of an antry bond 
($25.00) at tha tima of antry, which 
shall ba raturnsd at tha tima of 

. axit. 

2. An amployar would ba aligibla for H-2 certifi- 
cation only upon showing thati 

a. ha ia angagsd in "agricultural" em- 
ployaant as dafinad in tha Fair 
X«abor Standards Actr 
'b. tha job of far ia for ahort-tarm 

enploymsnt, liwitad to twsnty-four ^ 
waa^« or laas (168 calendar days or 
lasa) , 

c. tha job offer doaa not raquira the 
operation or maintenance of power 
driven «uichin'>ryr 

d* he haa already hired two (2) denes- 
tic worXera for each foreign worker 
aought'in that job categoryt 

a. he agraaa to be aubjsct to the pro- 
viaione of the Pair X«abor Standards 
Act ragardleaa of whether he would 
be otherwiaer 

f. the wagea offered shall be no lasa 
than the adveree effect wage rate. 
The "adverae effect wage rate" ahall 
be fixed bassd on the renge of wages 
paid in the prior year by determin- 
ing (1) the aeventy-fifth highest 
percentile domestic wage rete paid 
for that activity, end (2) then as 
adjuated for inflation. 

rh,m ejiployar ahall submit a signed copy of the 
wor)c contract atating the wages and material 
terns of apploywant* The employer shall agree 
' to provide job applicante with a copy of that 
job offer. For purposes of this provieion, 
the term "eatployer" ia defined synonymously 
with that definition set forth in the National 
tabor Relations Act. 



3. The Department of Labor, j.n conjunction with 
the etate employratnt cervices, would continue 
to adminieter the certification of employer 
petitionet 
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no tuppltiittntal foroign vorX«r pati- 9 
tioni will b« proc«tt*d for th« dur- 
ation of that h«rv««tr 

b, an iiai>ort«d worker rtcruitmir^t f«e 
(^25) is paid for each foreign 
worKsr r«qussted. lliat f«e is not 
refundable except to tbe extent the 
requsstsd rpoeitione are deniedr 

c* the employer has not been found in 
violation of tVie, H'-2 provisions, or 
any other enployttent related laws, 
within the prscee^ing three years. 



4* The Department of Labor should be given any 
additional authority required to implement 
thess new provisions. 



5. Any person aggrisved, including a displaced or 
otherwise adveresly affected dorasstic worker, 
should have an express right to sue the H-2 
employer. As well, provide attorneys fees 
and coats for successful claimants, and 
double damages Where an intentional viola- 
tion is established. 



C. The Cone erne Addressed Thess Proposed Modifications 

1. Those of the Kexican Government and Other^ 
Supplier Countries I 

a. provides for the welfare of its* 
workers^ 

/ b. discourages permanent inunigration or 

long term absence of its prime work- 
forcsr 

3. Thoss of Agriculture Employers: 

a. provides employers with supplemental 
labor in emwrgency situations^ 

b. under straight-forward ^conrtitions; 

c. by allowing employers a relatively 
equal percentage of foreign workers, 
the ineq'iities of some receiving all 
domestic versus forsign referrals 
will be alleviated. See, Elton 
Orchards^ Inc. v. Brsnnan , 508 F.2d 
49i, 499 <ist Cir. 1974). 



3. Thoss of Domestic Labori 

a. reduces the short-tsrm and long-term 
disincentives to recruit and employ 
domestic labor r 

b. reduces the structural problem of two 
groups with little or no political voice 
(imported' and domestic farmworkers) from 
being placed in competition with one 
another for the same jobs. 



D. THE DgPARTMEMT OP LABOR* S ENFORCEMENT Ef FORTS 
SHOULD BE INCREASED 

The Administration has recognized tho need for 
greater snix^rcement efforts by the Department of Labor, 
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tration must b« incro«»«d. 



II. 



EXAMPLES OS* PROBLEMS UNDER THE CURRENT ri-2 PROGRAM 



A. GenTal Problami R«»ultinq Frora The U»e Of Imported 
Labor In The Loqc|inq Industry 

1. In occupation* ueing imported labor, 
donieetic worker* have little or no bar- 
gaining power. If worker* request any 
»ore than the set wages and condition*, • 
they are rejected as legally "unavai.!- 
able" and a foreign worker is recruited 
instead* 

2. The number of H-2 visas present in an 

oc upation is not a meaningful indication 
of the extent of displacement and adverse 
effect on similarly employed domestic 
workers* So long as imported workers are 
available to an employer — regardless of 
whether he hires any — the domestic 
worker must accept the employer's terms. 

3* In rural areas of the nation, ftuch as in 
Haine» where there is not a diversi-Md 
economy, the effect of an imported iKbor 
program is particularly devastating. The 
%rorker has few options: either he accepts 
the deprecsed wages and working condi- 
tions and competes with the imported 
workers for jobs, or else, he must leave 
his community in search of employrtent 
elsewhere. The net result is that domes- 
tic labor can be asked to pay a higher 
and higher price to obtain eraploynent. 
This is exemplified in the woods industry 
where, for examplei 



the period of logging employment has 
been reduced well below the period 
during which operations are possible 
(this facilitates the use of alien 
labor and discourages domestic 
employment)} ^ 
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b. woo<JfWorX«r« c»n b« to ©ith^r 

op«rat« poor quality tmployr pro- 
vided •quipatnt {ch«ini«wf and lo^ 
tractor sViddert) or altarnataly 
Invest thousands of dollars in 
equipment in order to obtain a 
decent logging job? 

€• woodsworkers are paid low piecf 
rates. For example, since Spring 
1980, the wage rat« for tree tongth 
pulpwood has remained $9.15 per 
cord; as divided among « 2 or 3 man 
crew. (A "ccrd** is equal to 128 » 
cubic feet of vrood) . For that sum, » 
the trees are felled, limbed, top- 
ped, sXidded to the loading yard, 
and bunched* In addition, the 
worker may be required to repair 
company equipoMnt, or build a 
culvert or a logging road, for no 
additional pay. To boot, the 

enployer may require the worker to * 
cut all wood on a lot, yet compute 
hxs wages only on that portion that 
ie deemed "merchantable'*. 

d. despite the alleged shortage of labor, domestic 
workers are often put on production quotas because, 
ironically, there is an oversupply of wood; 

e. there is little or no job security, pensions, or 
health benefits normally available to workers in 
career occupations. In contrast, woodsworkers in 

the Midwest snd Northwestern states (where there is no 
inported labor) receive union wages of $15,000 - $18,000 
for starting salaries, pensions and other benefits. 
This lack of job security and benefits is a disgrace 
in one of the most dangerous occupations. (During 
Maine's 1980-81 harvest season alone, at least 
twelve men died in woods en^loyment related 
accidents.) 



Whereas none of the above described poor working conditions 
maybe the dxrect result of the use of imported labor, they 
are directly attributable to the lack of oargaining power re- 
sulting from the expanded labor supply, and restrictions of 
• the H-2 prog— ni. 

4. The cost to the taxpayers where imported labor is used is 
enormous. Wages and working conditions are depressed. The 
cumulative impact of lost income on the state is substantial 
not to mention unemployment insurance payments to the im- 
ported workers. For example, in Maine a total of $4,020,185 was 
paid for unoiapioyment benefits in the Lumber and Woods Pro- 
ducts Industry from April through September 1980. Out of that 
sum, $1,419,5 was paid to Canadian claimants (temporary 

K-2 workers anU commuter visas). 

5. The crux of the m; «.ter is that woodsworkers from Canada, as 
with other a-2 workers, can afford to work for lower U.S. 
dollar wages. M/.ewise, they have available greater govern- 
ment benefits and subsidies than their U.S. counterparts; 
e.9., government subsidized health insurance, tax advantages, 
eligibility for both U.S. Social Security and Canadian 
pensions. These foreign workers however also find them- 
selves in a double bind of desiring higher wages and decent 
wrking conditions, yet being deterred from raising pro- 
blems but of fear of being fired or in the long run, fear 

of being displaced by domestic workers^who would be avail- 
able'under less depressed conditions^ 
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luSbSrSirket «e tht •mployer. who .re displacing 

doMstic labor with cheaper imported workers. 

1 Conclusion: If imnediate tteps are not taken to end the 
u22 of imported labor in the Northeastern woods industry, 
U w?ll ^^t be long before the career wood sworker becomes 
extinct, and exists only as an historical personality. 

B. Specific Problems Under the Cur rent H-2 Program 
1. Exaaple of Hiring Problem (woods); 

Prior to 1980, when a job applicaiit applied for logging 
employment with an H-2 eiH>loyer, the Haine State Jot> 
Se^vi^r referred him to the ea-ployer's business office 
for an interview. Many H-2 woods employers working 
in Maine are based in Canada. Hence, to secure the 
job* applicants were often required to travel to Canada 
to meet with the prospective .employer. of» those who 
did make this trek for the interviftw, t^any nrchlep»a 
arose, such as no one there spoke English or the 
EB^loyer was not to be found at the designated business 
office. 

/ Tn i.fA April 1»80*, the Haine Woodsmen Association met 

iithimJSber of Governor Joseph Brennan's staff to discuss 
thruJe^fi»«^rted labor in the logging industry. They 
' i;Je?Snc.rned about the high unemployment rate among 
dS^stic woodsworkers, the oversupply o^^*'Y«»^«J,^°?f f^, 
and low wages. They argued that supposedly imported labor 
Snnorbi Spioyed if qualified O S. workers 
or if there would be an adverse effect on ^i^^^^^"»• 
?hey explained that the wages are so low now compared to 
i«rv expenses, that many qualified workers are having to 
uiy?h2i"?imS^itie. in .earch of other employment 
o^er.^eieTSrthat meeting included a member of then 
S^JSr'^SSSiiS Suskie'. staff! Regional Department of Labor 
(Dot) official*, and Maine Job Service represent a tives- 
iSS reSult of the meeting was that the Departjnent of Labor 
Mnrmmd to hold "iob marts" or "pooled interviews" at 
:2^«l ?ocailoni around the state pribr ,o the cutting 
season All H-2 employers would be required to attend, 
^hir^ocess w^uld avoid the problems encountered by 
sSiSing^PpUc^t. individually to prospective employers. 

The first such job mart was "c^^'^duled shortly after the 
"Governor's meeting". It was cancelled, however, a day 
or two before the scheduled date, becau" the contacted 
employers advised they sUll did not have final purchasing 
t??aSge^ts with their paper companies, l'^"? management 
companies, or mills. DOL responded cancelling the job 
mart sinci without definite jobs to offer, these employers 
could not recruit, and therefore should not as yet be 
requesting imported labor. 

AS of Hay 5, 1980, the date of th« originally schedule^ 
iob mart, one employer had commenced logging operati -is 
tioni and was employing several H.2 foreign workers. 
Approximately twenty domestic workers were referred to 
2n^iS2e?view with that employer to be held the following 
5ay in Presque Isle. At the interview, the employer agreed 
to hire those interested, some to start the next day, and 
the remainder the following week. The employer «aid_^^. 
he had housing, as the regulations require, but not meals. 

ER?C 
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lTh« ttgUl^tlon* r«<iuir« Mais to be provided, 2Q C.F.R. 
$65S,202(b) but POL does not enforce that regulation,] 
The worker* arrived the following day, along with their 
groceries, only to find iminhabitable housing (a boarded 
building occupied by birds, pipes unconnected, no heat and 
filthy). In addition, the employer was not prepared for 
them to start work. When the employer agreed to repair 
the housing the workers agreed to return the following 
Monday along with the other job applicants. These workers 
returned hone, a round trip of about 240 miles. In the 
Bwantisie, I was informed by OOL that the workers had quit 
on their first day and. that DOL was not going to listen to 
the Maine WoodsiDen*s Association or Pine Tree Z^egal Assistance 
if these actions continued. I responded that there was no 
work, and no housing and to send an inspector to verify my 
report. DOL 2u:gued that there must be adequate housing 
because the housing was inspected and approved by the state. 
I repeated my request for an investigation. ^ 

The following Monday I accompanied the prospective workers 
to the job site. This time a state police officer arrived 
and ordered the workers off the property. The men explained they 
were hired to start work. The officer said there was no 
work for them. A job service inspector was also present 
tOrwitness this. The workers then returned home jobless. 
It was later determined that the employer did not have the 
necessary housing. On his certification petition he had 
dtscribed the boarded up building as well as his daughter's 
home. DOL had approved the housing without the required 
precertif ication inspection. 



Example of Hiring Problem (apples); 

Pursuant to DOL regulations, 20 C.F.R. S655. 202 (b) (c) , the 
U-2 employer must provide worker housing. In August, I98I, 
domestic workers applied to an orchard and were told they 
could worl: only if they arranged their own housing (the 
.employer's was reserved for H-i workers). DOL agreed to 
enforce the regulation but only so long as H-2 workers 
were^'ot yet in transit to the place of employment. 

ExajT^Ie of a Problem with the Department of Labor *s 
Minimum Conditions of Employment (woods and apples) : 

Department of Labor Regulation 20 C.F.R. 5655.202 (b) (4) 
require that H-2 employers provide the worker with three 
meals a day. The provision of meals is of great signifi- 
cance to a woodsworker when the wcods camp nay be located 
40 or more miles on logging rotds from the nearest store. 
The .employer is allowed to deduct a certain amount from the 
workers wages to cover, or partially cover, the expense. 
The Department of Labor does not enforce the meals require- 
ment. In 1980, I wrote the Department of Labor inquiring 
whether this regulation would be enforced for H-2 logging 
employers. I had no response. The next I heard was that 
the Department of Labor had met with several apple employers 
or their representatives, and thereafter^ had instituted 
emergency rulemaking to eliminate the meals requirement. 
I submitted comments that in effect would require meals 
to be provided in long term a-2 employment (e.g. woods, 
sugar cane) but exempt it for short-term employment (e.g. 
apples).^ The Department of Labor never issued a final 
regulation. The current rule remains, but continues to 
be unenforced* 
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MViiion ot tho Adv«rf« tifect Wage Rate Hathodolcgy: 

T.n...rv of 1981. tho DopartTOont of Labor aftor 
«ve«i- %ars of eUnsive^earing.. revi»o<i the adverse 

Err :k='tSrterr °aU^5;or5 Vu^-r. r^r fng r.^e 

The Effect of DOL's fixed Wage Ratos: 

Each vear DOL publishes piece rate wagoi for woodtwork 

SMS ;rs-?;.'S.Sr;.s;^ r »s«..o~ 

wor)cors arc recruited based on surveyed wages from two 
J^Irs earlier. Because availability is determined based 
on the DOL fixed criteria a dorses tic 
to accept the -antiquated wages was deemed legally un 
availAblo", and replaced with an H-2 worker. 

The DeparUtvent of Labor' • fixed apple wage rates this year 
for Maine are absurd. Tho apple ^fS^' »" J^Ii^ * Yet 
legal bushel and an Eastern apple box (I ^"'^^^'i* 
the wage for the 1 1/8 bushel box ia lover than the wage 
for a 1 bushel box. For example, the spot picking rate 
for 1981 was 47 cents per 1 1/8 bushel box (an Eastern apple 
box) and 55 cents per 1 bushel box. See also the attached 
5^^t;r Sf AugS;2.19^9 fro^ the Maine Department of Manpower 
Affairs describing the probable restraint on 
principles resulting froa the use of alien labor in tne 
apple industry. Exhibit |1. 

Moreover, by instituting high piece rate production mini- 
em^lojera have been able to elln^inate n^st domestic 
work^s who would otherwise I^^^^S^nrS! 
duction mj.niiRuin3 are artifically based on the ^dverse 
effect wage rate. By holding the piece rates low and 
the production nini«ums high, eu^loyers can undermine the 
pISpSsrof the hourly Adverse Effect Wage Rates. 

Examples of Enforcement Problems under the H-2 Program 

a. The Employment and Training Administration and the 

State Employment Services receive insufficient funding 
to provide the enforcement remedies promulgated by 
the Department of Labor. In Maine, for example; 

1 There are no available funds to pay someone to 
investigate worker complaints under the Waaner 
Peyser or H-2 regulations. Therefore the housing 
inipector is given this additional "fP^Jji^^i^Jl. 
As a result of wearing these two conflicting hats 
the inspector-investiiator must investigate housing 

violaaon. on housing he P"^i°U«iy/PPy^^^^- J" 
one initance he testified at a job '"vice hearing 
tSat certain housing conditions were P"P" ^» 
had approved thea. The employer, on the other 
hand, admitted the housing conditions were in 
fact as stated by the complainant. 
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■ li. m Malno, thM «r« no £und» to hire "tate job 

■•rvic« hearing officer* for Wagner Peyser and H-^ 
cases. Th«r«fore th« untwploysaant benefits 
hearing o^ffic^rs mist taX* on this additional 
responsibility. A« * result, hearings may not be 
held for maay laonths after the coxnplalnt was 
filedy and the decisions not issued until inonths 
thereafter. 

b. The state and^ federal administrative remedies under the 
H'l program are convoluted and prolonged. It may bo 
several years before a complainant could reach the level 
of review by a Departinenti of Labor Hearing officer. 

:;n contrast^ if an enployer is denied any of his re- 
quested B-2 foreign vorkers» he has the right to re- 
quest an «xpedited appeal to a Departnent of Labor 
Hearing Officer. The Hearing officer then has five - 
days in which to issue his written decision. 

c. If DOL denies the H*2 petition of any exRpIoyer, that 
denial is not binding on the Immigration and Naturaliz- 
ation Services. The Imigration and naturalization 
Services is authorized to accepJb additional counter- 
vailing evidence from the employer and may decide to 
allow the entry of foreign workers despite the DOL 
rocoomtndation to the contrary. 

d. The H-2 regulations (20 C.P.R. $655,208) provide for 
revocation of H-2 labor certifications which have been found 
to contain willful misrepresentations. This is the 

only basis upon which an H-2 labor certificationoonce 
granted can bo revoked. IHS however, has indicated an 
unwillingness to invoke this remedy, even where 
documentary evidence is provided. 

C. C onclusion 

In conclusion, the 'temporary alien labor certification 
program should bo revised so as to provide incentives for 
the cjtploymont of domestic labor. Enforcement measures should not be 
and cannot realistically be, relied on to dctor the dis- 
placement on domestic labor. 



III. 

THE GUESTWORKeH PLAN AND ITS 
RELATIONSHIP TO THE H-2 PROGRAM 



A. The Gu«stvyorker Plan Should Re Rejected 

The guestworker plan la offered as a partial 
antidote to illegal imnigration. In effect, it will be 
another program to ensure a constant supply of choap 
docile foreign labor for agribusiness and other inter- 
ested industries. 

1. even xt the numerical ceiling were as 
high as 500,000 Guestvorker slots, this 
would absorb very little of the estimated 
Million plus annual illegal entrants; 

2. The Qusatworker slots might be filled 
with some who would otherwise be "ille- 
gals'*! but not necessarily} 
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3. au«itVQrktr progrw «:! well as any othir 
legal liw»i9r»tion propoial'hsve notori- 
ou.ly had the •■•gnst- effect 

ing increseingly more l«g»l and illegal 
nigrante* 

4. The Queetworker Plan would not return 
more control to the State in determining 
the ni»nber of timportry worker eloti 
needed I 

One the juetificatione preferred for the 
Gueitworker Plan ie that it givee the 
etatse control over determining the num- 
ber of foreign %#orXere needed. However, 
stetse fiow certify the number of H-2 
foreign^^rkere to be alloted eech P^^*" 
tioning employer. The number certified 
by the etete ie forwarded to the Depart- 
ment of Labor's Certifying Officer, who, 
absent any error evident on the '•ce of 
petition, grants the number specified by 
the state's Certifying Officer. 

B. Simultaneous Operation O f A Temporary Labor Certification 
x;;rT^d K Queetworker Act Is Fiscally I rresponsible: 

A reason given for the simultaneoui operation 
of the Queetworker and the Labor Certification Program 
is thst it would allow the Adminietration to conpare and 
contrast the economic i^psct of the ^^^f ^^^^^^l^" ' 
well as assess its feasibility as a limitsa rsgulation 
program. Simultaneously instituting these two plan, to 
be run by separate agencies so as to have the luxury of 
comparing the effect of diffsrsnt methods of operation 
would be a slap in the face to the American public who 
are at the same time facing 8% general unemployment, 
16.6% farmworker unemployment, and cutbacks in all 
socisl programs from school lunchee to oocial security. 

C. The Co-sxistence Of The Two Programs Wi ll Have 
Questionable Bsnefit To Participating Emp loyers. 

Employers may very likely find themselves in 
the vexing position of choosing which pr5>gram wight be 
the most economical and most likely to /asurs them a 
supply of high quality dependable impor .ed worXer. 
Liktwise. employers participating in of s or the other 
program may find themselves st odds w ch thote partici- 
pating in the other plan. 



IV. 

THE COMMUTER VISA PRACTI^ ^: 
ANOTHER IMPORTED LABOR PROC *AM 



A. Background 

Imported labor ia now uaeo in this Cs uitry in the 
form of temporary *H-2" workers and as commuter visas. ■H-2* 
workers are "non-immigrant" workers from foreign countries 
who enter this country to perform temporary employment. 
Cosasuter visas are immigrants from Mexico and Canada who 
have U.S. permanent resident visas, but who ^reside in their 
homeland and use the resident visa as a U.S. work permit. 
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th«r« aro currently jibout 60,000 Mexican and 10,000 
Canadian connutar viiai. Comoutttr viiai are in theory part 
of the *don«stic* labor force because they hold pcnoanent U.S. 
resident visas* These border crossing workers can work 
for lower U.S. dollar wages than domestic workers can 
afford. Like the foreign workers who enter as temporary 
labor under th H-2 program, the qpznmuter visas benefit 
from th« U.S.- dollar exchange rates and access to both 
U.S. and foreign governinent benefits. The adverse effect 
of the comnuter visas* labor pool on don>estic workers is, 
however, even more invidious than that of the K-2 workers. 
Under the current H-2 temporary worker prvograia, criteria 
exiployers (those requesting H-2 foreign Ikbor) must, at 
least in theory, recruit U.S. workers in preference to 
non-resident workers. On the other hand, employers may 
select cozonuter visas in preference to local resident 
workers with impunity. That preferential selection of the 
commuters is exactly what transpires. 

The Immigration and Nationality Act, 8 U.S.C^ 
SllOl et seq. / does not provide for this "one-foot-on- 
exther-side-ojf-the-border" status. Pursu-nt to adminis- 
trative artifice, contnuters are classified as immigrants 
•lawfully admitted for permanent residence**, who are 
"returning from a temporary visit abroad". Accordingly, 
the commuter* 8 place of employment in the U.S. fs treated 
as if it were his residence , ari the commuter *s return to 
his hone xn }!exico or Canada is treated as "a temporary * 
visit abroad". In Saxbe v. Bustos , 419 U.S. 64 (1974), 
the Supreme Court uphold the legitimacy of the cc^ucer 
status, prL-aarily on the ground that given that this 
status was an administrative practice of long standing, 
elimination thereof, is the responsibility of Congress, 
not the Courts. 

B. The "Comiauter Visa" Status Should be Abolished 



The Immigration and rJationality Act should be 
amended as follows: 

1. Immigrants entering this country as permanent 
residents, shoulJ be required to take up 
residence in the United States. Qaploymont 
in the United States would not be treated as 
satisfying the residency requirement. 

2. Persons who obtained "commuter visa status" 
prior to January 1, 1980, would be permitted 
to maintain that status on the condition that: 

a. Every six months, the commuter visa sub- 
mit documentation to the Immigration and 
Naturalization Service establishing that 
ho has maintained employment in the U.S. 
for nine out of the past twelve months. 

b. If an alien commuter has been out of 
employment for three or more months 
during the preceding year, he shall be 
deemed to have lost his status as an 
alien lawfully admitted for permanent 
residence (unless, he in fact tak^s up 
residence in the U.S. within the following 
six month period) . 

c. An alien commuter cannot satisfy the 
residence requirements of the naturali- 
zation laws dzid cannot qualify for any 
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b#nofit» under the iamigration laws on 
hi» owrt behalf or on behalf of his rela- 
tives • for example, the conmuter cannot 
^ petition for the entry of hia relativof, 
on ^he ground! of his having U.S. perma- 
nent resident atAtus. 
d. When an alien cosmuter takes up residence 
in the United States, he shall no longer 
be regarded as a commuter, and is no 
longer eligible to renew that status. 

Poraona who obtained cooouter visa status after 

January 1, 1980, bo.gr^n ^ 12 "^ ^^^ F^^nV^^ent 
residence in the U.S. In the event that permanent 
residence status* is not perfected, the visa ot 
an a-.ien lawfully admitted for permanent residence 
wtsuld not be renewed. 
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SIAirol MMMi 

ni I \ \i n A I! :nt ( )i • .N I ANi *( i\vi -lu .M "I • Aias 
joi:\n)N-s"ii<i:iri' 



Au9Utt 29, 1979 



Tifothy M. Basniclti Mgloiul MtUnittrator 
U.S. 0«pArt»tnt of labor 
Eoploymnt and Training AdadnUtration 
Itooii 1707, John F. Kennedy Federal auUding 
Boston, Ma»aachutstts 03203 

Dear Hr. Barniclet 

Pltaae «lnd inclotod the 1978 apple picking wags survey responMS outlined 
by (1) ettablishMnt, unit, and activity} (2) unit, activity, and type 
of workeri and (3) by prevailing, rate reftrtnced to the fypc of vorktr, 
ettabilthiMnt hiring s>attcrn, unit and activity. A list of esUblith* 
■ents esploying only domestic plfksrs and rtfuaing to participito in tho 
eurvey It also enclosed. 

Th's analyses listed above appear to idsntify a light rspirssentation of 
doa«stic worksrs in rssponsss reflecting csrtaln activitiss and units. 
Invsstigation of the universe list of employing establishiKsnts and the 
cocMnts on the survey docuMcnts reveala that orchards with only dooostic 
workers are gsnerally not as disposed to participating in the survey. 
It has beep alleged that u»tablishm}nt3 not using bonded apple pickers 
have actually been discouraged fro« responding to the survey by other , 
interested parties. A requircstent for a good survey la tho cooperation 
of etiployers e«ploylng do«estics, and thus a statistically valid aanple of 
doMstic workers by unit and activity. This was not always ths case in 
1978 and we are concerned about the survey to start at the end of this 
September. 

Ajiother observation fron the enclosed outline is the probible restraint 
on the free earket nechanisa for doowstic wages as a result of bonded 
workers and/er non-rcprescntativo U.S. Repartucnt of Labor wage settings. 
When tho wage rates of doioostlc workers fro« orchards with no bonded workers 
are coi»parcd with the rates of those dorasstic workers in orchards where 
there are bonds, higher rates favor workers in orchards without bonded 
workers. Ths "legal buahel-strlp picking" for exatiple was the unit and 
activity in 197B with the largest nu»ber of do»cstics and appears to be 
the w>st representative of a free narket equllibriun wage. 

The problens highlighted above see« to call for the U.S. Department of 
Labor to seriously revlsw the s^thodologies and procedures prescribed 
for the E>o(neitic Agricultural Xn-Season wage report. Ws believe that 
It would be extrensly beneficial if a person froa your office or the 
national offlcs could be fully dedicated to the 1979 apple picking wage 
survey and work along with »y staff and the enunerators assigned. 

Othsr critical aspects relative to the survey are (1) the adverse esnploysr 
r«^ctlons to our involvement ind (2) tho Inadequate funding of this 
Agency by ths U.S. C«ploy«tent and Training Adninlstzfation for this activity. 
There are no LaK;r rt^rket Inforoatlon funds allocated on the bisls of this 
ox'.ra workload nor axe there sufficient funds available to Job Service 
through alien labor certification. This situation requirss a redirection 
of line staff fro* regular Job Ssrvlce and Labor Market Inforruitlon progran 
budgeted plans. 

May we hsar froei you on these lutters. 



Vsry truly yours, 
David W. Bustin 
CoKiissioner 
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Senator SiMi>S0N Mr. Williams. 

STATKMKNT OK KOH WIf.I.lAMS, ATTORNEY. Fl-OKIDA KURAL 
LKGALSKRVICKS, INC. 

Mr. WiLLiAMi. Mr. Chairman^ my name is Rob Williams. I am an 
attorn*?> with Florida Rural Legal Services^ located in Immokalee» 
Fla. I Wish to dddrebb m> remarks today to the question of whether 
government i^uperMhion uf the H 2 program guarantee^ compliance 
with the laws designed to protect farniworkers* wages and wj^rking 
conditions. 

Proponents of, the Vi ~2 pmgram have frequently asserted that 
the conversion of the present illegal immigration into an H-2 pro- 
t;ram will assure the alien workers receive the protection of the 
law3 which io presently denied them because of their illegal status. 
The experience with H-2 wc^kers in sugar cane shows othe/wise. 
The many regulations which in theory are supposed to protect both 
the H-2 workers and the domestic workers are disregarded in prac- 
tice. 

I have included with my testimony a picture of H-2 sugar cane 
cutters being led away to jail after they protested their working 
conditions in 1968. Fifty-two were arrested. Another 100 »vt?re de 
ported in one day. The protest grew out of a dispute over the row 
price for cutting cane. I mention this incident because 13 '^ears 
later the method by which the row price is set in sugar is still a 
myster> to every :>ne except the sugar companies themselves. 

(The photograph submitted by Mr Williams follows:] 
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Mr. Williams. Of course, the Departirent of Labor's regulations 
are quite explicit, the piece rate must be disclosed; the unit of pro- 
duction should be clearly defined by weight and/or size. The defini- 
tion of the piece rate is important not just because workers are in- 
terested in knowing how they are paid, but also because the piece 
or task rate is part of a productivity standard which the employee 
must meet^or face termination. 

A.worker who cannot' complete his assigned task in such time as 
to allow Kim to earn the adverse-effect rate is terminated. Obvious- 
ly, if the task rate is set, low, it will be difficult to earn the adverse- 
effect rate. Since hundreds of domestic workers were fired last yeai 
because of their supposed failure to meet' productivity standards, it 
IS clearly important that the worker have some objective basis for 
determining whether the setting of the task rate is fair. 

Even when paid on a piecework basis, workers are required to be 
paid the adverse-effect wage for hours worked. However, that guar- 
antee may be also illusory. In 1973 the Department of Labor con- 
ducted a review of wages of H-2 workers at the fodr largest sugar 
cane producers. At the largest producer, the U.S. Sugar Co., the 
company's timekeeping practices resulted in an average underre- 
porting of IVz hours of working time per day. 

The Secretary of Labor concluded in 1977 that no action was 
warranted because it was too late to take any effective action re- 
garding the 1973-74 season. 

The secretary also noted that there were no complaints regard- 
ing the 1973-74 harvest season. This also is not surprising, given 
the sugar companies' policies designed to keep all complaints in- 
house. ^ ;^ 

American workers may complain to U.S. Department of Labor 
Monitor Advocates. 

The FFVA urges ifs members to cooperate with the monitor ad- 
vocate system as an alternative to the workers obtaining informa- 
tion in some other way, such as from migrant legal services repre- 
sentatives. Posted on bulletin boards at all the barracks for H-2 
workers are signs warning that Florida rural legal services is not 
the friend of the West Incjian worker. % 

The FFVA further advises thj^t growers should make use of the 
DOL representatives when they have problems with workers the 
same way they use the British West Indies liaison officers. When a 
grower is having problems with nonproductivity or unrulin^ss, they 
cfiih request the monitor advocate assist in correcting the situation 
and when growers want to get rid of Americ^i^ workers so as to 
replace them with H-2 workers they are encouraged to make full 
use of DOL personnel to document their case. 

H-2 workers supposedly can take their complaints to a British 
West Indies liaison officer. The British West Indies central labor 
organization administers the H-2 program for the participating for- 
eign governments, so it is not a true labor organization. It is an or 
ganization with the representatives of the various governments. It 
has such a vested interest in the H-2 program that it cannot or 
will not vigorously enforce the H-2 workers' rights. 

Workers who persist in their complaints run the risk of being 
barred from ever returning to the United States by being blacklist- 
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ed. We have learned by sad experience that we cannot protect our 
West Indian clients from such retaliation. 

The problem of protecting H-2 workers from abuse is inherent in 
the system. The Department of Labor does a very poor job of pro- 
tecting American farmworkers from exploitation and abuse. The 
problem is compounded, not simplified, when the workers are 
aliens or aliens are only present in our country for a short time 
and are required to work for only one master. 

A& Justice Jackson said a long time ago, **In general, the defense 
against oppressive b^^urs, pay, poor working conditions, or treat- 
ment is the right to change employers. When the master can 
compel and the laborer cannot escape the obligations to go on, 
there is no power below the redress and no incentive above to re- 
lieve i harsh overlordship or unwholesome conditions of work." 

TRe H-2 worker is dependent upon his employer for hrs right to 
remain in this country. I think the histor> of the sugar cane indus- 
try shows that the righu of H-2 workers cannot be protected. If 
our concern is for the worker, both foreign and domestic, the H-2 
prograia should be eliminated, not expanded. 

Senator Simpson. Thank you very much. 

Mr. Semler, please. 

STATEMENT OF MICHAEL SEMLER. ATTORNEY, MIGRANT LEGAL 
ACTION PROGRAM, INC. 

Mr. Semler. Thank you, Mr. Chairman. I am Michael S&mler. I 
am an attorney with the migrant legal action program. Our organi- 
zation has been representing farmworkers in connection with the 
H-2 program for more than 6 years. 

Because this program has never served its stated purpose much 
less contributed to the control of illegal immigration, we believe 
that the use of H-2 workers in agriculture should be terminated. If 
the H-2 program is continued, major revision is required. 

This morningr^> would like to recommend five such revisions. 
However, I <vou.d first like to return to the question of the motiva- 
tion of the agricultural employer seeking H-2 workers. This subject 
has recently been clouded by a number of employer claims. 

Two tax provisions provide financial incentives in the use of H-2 
workers: The agricultural H-2 user is net subject to the 6.65 per- 
cent social security tax. In at least 30 States, the H-2 employers 
can also avoid the 3 to 5 percent unemployment insurance tax. 
Thus, some farm employers can receive a tax windfall of over 10 
percent of the wages by using alien workers. 

The Florida" sugar cane producers acknowledge a tax savings of 
$474 per worker, which amounts to over $4 million for their H-2 
workforce. I estimate that the applegrowers in the Northeast real- 
ize a savings of over $750,000 each year in social security taxes 
alone. ■ 

Growers have argued that these tax sr^dngs are offset by special 
costs associated with the H-2 program. However, the real issue is 
whether the benefits required under the H-2 program are above 
those required by the market. What would these employers be re- 
quired to^pay if they did not use H-2 workers? 
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1 have attempted to answer thih question for the Hudson Valley 
in Ne>v York, where just over 30 percent of the apple producers use 
H 28. Data generated b> the New York State Employment Service 
shows the following: 

First, during the last four seasons, H-2 users in the Hudson 
V'alle> have paid lower wages than their neighbors who did nut use 
H-2's. 

Second, H-2 emplovers in the Hudson Valley incurred no greater 
housing costs than they would if recruiting outside the H-2 pro- 
gram ninety-seven percent of the Hudson Valley employers who 
recruiced domestic interstate workers pruvided free housing. 

Third, the Hudson Valley H-2 growers incurred no special meal 
costs Even .if the grower provides meals, which he is not required 
to do. he may charge the actual cost of the meal up to $4 per day, 
Non H-2 growers in this area provide meals on similar terms. 

Finally, the contracts signed by the Hudson Valley employers 
with the Jamaican Government "make no provision for employer 
payment into a foreign social security fund. ^However, under this 
contract, 3 percent of the worker's wages is deducted for insurance. 
An additional 23 percent is held by the Jamaican Government to 
cover certain costs, including certain costs incurred by the employ- 
er 

Thus, the social security savings realized by the Hudson Valley 
growers ar^* not offset by any special cost, lo the contrary, H-2 
users in this area pa> lower wages than nonusers and realize addi- 
tional financial benefits' 

If the H-2 program is continued, these incentives must be elimi- 
nated and the Department of Labor certification process strength- 
ened. 

1 urge this subcommittee to support the following five changes in 
the H"2 program; 

First, the social security tax provision should be amended to 
delete the exemption for wages paid foreign workers. These pay- 
ments should be gathered in a special fund and paid to the workers 
as they return to their homeland. 

Second, Congress should eliminate the H-2 exemption from the 
unemployment insurance tax. The Select Commission, the National 
Commission on Unemplo>ment Compensation, and the Reagan ad- 
ministration have all recommended that this exemption not be con- 
tinued. 

Third, the H 2 program should provide for Federal control of the 
recraitmewt, hiring, and transportation of foreign workers. This 
rhould be done pursuant to formal government-to-government 
agreements, with the H-2 employer paying the cost. 

Fourth, the Department of Labor should retain and improve the 
adverse-effect wage rate. To dramatically expand the labor supply 
in the iocal market obviously depresses wages. The Department of 
Labor's adverse-cffect '>vage rate attempts to prevent this depres- 
sion, and it is absolutely essential. However, the adverse-effect 
wage rate should be based on wages paid in the area by those em- 
ployers at the top of the local wage scale. These figures can then be 
adjusted upward in relation to the degree of H'-2 penetration. 

Finally, the regulations should be revised to provide that domes- 
tic recruitment begins earlier. To streamline the certification proc 



EMC ^^'^ 



171) 

ess by limiting inten>tate r xruitment ib exactly the >vrong bolution 
to the current dela>b The job orders should be submitted at least 6 
months in advance, with the Department of La'uor insuring that 
thef^e orders are available in the local employment service offices 
while U.S. migrants can still be reached. 

I believe that the&e five changes would significantly improve the 
protection provided U.S. workers under the H-2 program. 

Thank you, Mr. Chairman. 

Senator Simpson. Thank you very much, Mr. Semler. 
(The prepared statement of Mr Semier follows.) 
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PRgrAREo Statement of Michael Semler 

Mr. Ch*irBJan# 1 an MichAeX Sealer* an attorney with the 
Higrant Ie9al Action Program. We are a Ron<-profit Xaw fira 
representing Indigent migrant and seasonal fanavorkors. Our 
fundamental goal is inpro/ement of the employment conditions 
'o^f ontt of our nation's most abused working groups. 

I have been representing migrant workers in connection 
with the H-2 program for four years. This experience has 
convinced me that the H-2 pzfogram is one of the major obstacles 
to improving the wages end working conditions for farmworkers 
In those areas where it is used. 

In testimony before this subcommittee on May 6, 1981, I 
outlined several major problems with the oper&tlon of the H-2 
program in agriculture. This morning I would like x.o comment 
on possible revisions in the H-2 program. However, before 
discussing these revisions I would like to return to the funda- 
mental question of the motivation of the agricultural employer 
in seeking H-2 workers. No revision of the H-2 program can be 
effective unless it is based in an understanding of the exist- 
ing financial incentives encouraging the use of H-2's and 
the failure of DOL's certification system, including the 
"adverse effect wage rate", to offset these incentives. This 
subject has recently been clouded by a number of employer 
claims, especially concerning the tax savings available to 
H-2 users and special "offsetting" costs, which must be 
considered in some detail. ^ 

I . Financial Incentives 
il. Estimated nCA and TVTX Savings 

There are a number oi reasons why certain agricultural employers 
prefer foreign workers and several of tnese reasons are wnolly un- 
related to t^« tax system* e.g., the ease with which tne foreign 

wrkers can ba recruited, the homogeneity of the H-2 workforce, the 
employer's control over tne selection process, the visa nrovirfions 
binding the H-2 worker to the employer, and the exclusion of foreign 
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r.crult««nt from th. fn^ Mbor Contractor Registration Act. Howev^, 
two .P^cial •x^mptlon. in th* tax coda provide tno starkest reward, 
for vising H-2 rather than U.S. workers in agriculture. 

The Federal Insurance Contributions Act (PICA) excludes labor 
performed by 'foreign agricultural workers* from tho applicable 
definition of •MJployment" - As a result, the agricultural employer 
of tt-2'e is not svbject to the ^.65% social cecurity tax. 

The Uncioployxaent Coopensation Amendxnonts of 1976 extended 
unaiai>loyi»ent coverage to large agricultural exaployers. 
However, a tenporary exclusion was provided for wages paid to 
alien workers admitted under the H-2 program. In 1979 this 
exclusion was extended until the end oi 1981. Because of 
this exclusion agricultural employers in at least thirty 
states* including the major H-2 states of Virginia* West 
Virginia* and Florida* can avoid the unemployment insurance 
(FOTA) tax altogether* saving approximately 3 to 5 percent 
of their field labor payroll. 

Sooe employers can thus receive a joint FICA and FUTA 
windfall of over 10% of their payroll by switching to alien 
workers. 

One of the important flaws of the H-2 program is that 
the employers are not required to show any financial nood in 
order to obtain an H-2 worker "subsidy." This means that no 
one but the employers know the exact size of their payroll and 
of the FICA and FOTA savings. However* it is clear that those 
exemptions can proauce large tax "oonuses-. The following ^ 
chart provides a rough estimate of the FICA and FUTA 
savings in three c?opst 

Mortheast APPles 

FICA: $125 per worker* assuming an 8 week 

season at $4*89 per hour* 48 

hours per week. 

$763*330 total FICA savings for H-2 apple 
growers baaed on 6,113 H-2's 
certified for 10 stetes in 1980. 
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rUTA » 556 The rWA rate varies by state 

and offlployerf but a savings of 
9^6 per vorker^^uld be realizad 
at a 3 percent tax rate (assuming 
the wage rate and stason noted 
cibove) in those states which 
exclude H-2 wages. 

Virginia Tobacco 

Assuming a 3 percent FUTA tax rate, the Virginia « 
tobacco growers each ye&r realize an ostixoAted total 
riCA and FUTA savings of i 

$260 per worker, assuming a four-* 

month season at $3.51 per hour, 
48 hours per veak. 

$182,000 total savings, based on 700 K-2 

workers in 19$0. 

Florida Sugarcane 

In written testimony subaittcd to the House immigration 
subcommittee on Octobox' 14, 1981, George Som of the Florida 
Fruit and Vegetable Association stated that the Florida 
sugarcane coopapios -oalizod FICA/FUTA savings of ^74 per 
worker during the 1980-81 season. This amounts to an annual 
tax savings of: 

$4,029,000 total FICA and FUTA savings 

based on 8,500 a-2^workers. 

Tax savings of this magnitude give individual growers and^ 

their industries a tremendous incentive to us« *forsign labor. 

B. Grower Claims of *0 ^ *«<ettlnq Costs '* 

Growers using H-2 woj.-kers often argue that those tax 
savings do not cause employers to favor H-2 workers because 
the savings are offset i.y "special costs" associated with the 
H-2 program. An employer seeking H-2 certification is required 
by law to provide certain benefits (to both U.S. and 

foreign workers) not usually required by law of those not seeking * 
H-2' certification. However^ the only question of economic 
significance is whether the benefits required under the H-2 
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prograa *r« ^bova thoum roquirod of non-H-2 eatployors by tho forces 
of the aarket . The roal i»sua here isj What would these oraployers 
be required to pay for labor if they did not use the H-2 program? 

This question can only be answered by a detailed analysis 
of the wages and working conditions offered by other employers in 
the same jnarket. I have attempted to make this analysis for a 
single apple growing area, the Hudson Valley in otstorn New Vork, 
whore approximately one-half of the workforce (56 percent) is 
composed of H-2 workers. As shown below, use of the H-2 program 
by Hudson Valley growers rarely imposes transportation, housing, 
food, or other costs which these growers would not otherwise be 
required to pay. Moreover, rather than paying higher wages, 
th« H-2 users conuUtently offer lower wages than their inwediate 
neighbors who do not use H-2 workers. 

X 1. »;aqe Rates 

4, H-2 Users Pay Lower Wages Than Non-Users ; The 
Department of Labor i« authorized to certify the need for foreign 
labor only where the admission of H-2 workers "will not adversely 
affect the wages and worUng conditions of workers in the United 
States similarly employed." SC.F.R. S214.2 Ch) (3) . This seems 
to require that the H-2 employers offer wages at least as high 
as are being offered by non-H-2 users in the same area. Never- 
theless, the employment service's own wage surveys show that 
just the opposite is* true in the Hudson Valley. 

Bach fall the Job Services Division of the New York State 
Department of Labor conducts a survey to determine the actual , 
piece rate wages being paid in the apple growing regions of the 
state. This information is compiled, analyzed, and reported to 
DOL in the Domestic Agricultural In-Season Wage Report. The 
primary puspose of this report is to determine the "prevailing 
wage rate" among domestic apple workers in the various regions. 
The Wage Report for the Hudson Valley breaks thii information 
dovn further, comparing the piece rates paid to U.S. workers 
enployed by growers also using H-2 workers ("Usera") with the 
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pi«Ctt r*t<jt p«i«5 to U,5. worker! •aploy^d by growtri not using 
H-2 workers {•Non-ui«ri") . Th« followJUig ciiftrt *.>»owi th« pr«- 
vaiiing wage p*id by these two groups for t;he period 1977 through 
1910s 

Users of H"2 workers 
Non-visers i 

fox: *t least the l*«t four ye*):;* the pr«v*iling wage among 
H-2 f.ser» in the Hudson V«iley h*s been below that paid by 
growers in the same arc* who do not use H-2 workers. During this 
period H-2 upqxs have paid fror o% (1977) to 11% (1979) less 
than th«ir non-user neighbors. For these H-2 ^ploye:;-s, the 
*a-*2 v&ge provisions do pjot offset the FICA tax savings (New 
York State requires payment of FUTA taxev on H-2 wages) , ^ ^t 
add another oajor incentive to use H-2 vorkevs. 

b. Wages in the Hvidaon Valley a^e Xov/er Than iji 
Other Parts of New York Where Fewer H-2*s Ar« Used : H-2 users 
dominate the Huduon Valley ^pple rv.rket in tencr of both 
eatrvioyers (51 percent of the ej»?loyers use H-?.'s) ar.u th* 
nuR^er of workers employed Co7 percent of ';:ho iiomestic workers 
rxx^ employed by growers ♦.no also use H'i's). As a result, the 
wage paid by these grwers deter.fliojs the overall "provaiHng 
wage*. Because the wage p^id by the H-2 usars is belov that 
paid by the ncn-use!:d, the overall prevailinc; wag'^ is depressed 
For example, :jOL*s offlci.al overall prevailing wage rate for 
this axea in 1980 war $0.\3« although rates among non-users were 
often much hi.^ner (in <?ozea Cm^^s, $(.60 ;s«r box). 

Thi^ ^^^o- ^*pr'*i!tiw . can ha further illuotratod by compari- 
son of tho overall prevai ling wage rates in the Hudson Valley 
with tnose in the tv;> oU.er areas .in New York where H-2*s are 
lued. In both of these areas - che Chaci^.lain Valley .a upstate 
Ne»/ Vorh And in a five-county region in western New York - the 
U-2 voikers constitute a small parcentage of the workforce. As 
shown below* the over;»ll prevailing wage rate is consistently 
higher in these two Air east 



1977 197t 

$.38 $.38 
$.40 $.42 



1979 19£0 

$.4:' $.43 
$.45 $.46 



185 



Hudson Vtll^y 
gh^mplain Valley 
Wtgtern New York 

Thus, tbd overall prevailing rate in the Hvdson Valley is 
significantly lover than in areas where fewer H-.Vs are used. 

c . ^ Wages Paid by H-2 Users Do Not Increase at the 
Saae Rate as the AEWR ; Because H~2 users dominate the Hudson 
Valley narket, absent further intervention by DOL they could 
block any inorease in the prevailing wage from year v.o year by 
agreeing ajcnong themselves not to offer any more than was offered 
the preceding season. DOL*o 'adverse effect wage rat" C^BWR) is 
intended to prevent this by each year increasing the minimum 
wage which H-2 users can ofZer. However, the AEWR is sot on an 
hourly basis, while apple pickers are paid on a piece-rate basis. 
Although regulations provide that increases in the AEWR roust be 
translated into corresponding increases in piece rates, thin has 
not been enforced. As a result, H'-2 users have increased their 
piece rates much more slowly than the AEWR has increased, 
depressing the wages even further. 

The following chart show the change in the AEWR's for 
New York and the prevailing pi^-se ratos Im the Hudson Valley 
from 1977 to 198Q: 

1977 ,980 I Increase 

AEWR : . C2.70 $3.18 17% 

Piece Rate : $0.38 $0.43 13% 



1977 1978 

0.38 0.38 

0.45 0.45 

0.43 0.45 



1979 1980 

0.40 0.43 

0.45 0.5O 

0.46 0.50 



louring this four-year period, the AEWR increased 171, but the 
piece rate paid by the Hudson Valley H-2 users increased only 
13%. Clearly, DOL is doing very little to ensure that the 
AEWR has « real impact on the actual wage rate. 

Even more telling is the disparity between the ^increase 
in the AEWR and the actual earning of U.S. workers in the 
Budson Valley during this period. The average hourly earnings 
of U.S. workers surveyed during the peak w<^ek of the harvest 
^were as fcJLlovss 
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1977 1980 » lncrc««» 

Aver«qe HoiTly Karniagt i J4.76 

Thu.. the 17 percent lncr-»» in tho A3«R for Now York botwon 
1977 «nd 1910 oo.nt only « 2 parcont incro..o in tho actual 
o.rning« of U.S. workcrt in tho IhJdiop V.Uoy. 

2 . Housing 

""The H*2 users often arguo alio . >*t tho FICA and 
FUTA tax savings are offset by the fact that the H-2 regulations 
require that <re« housing b. providing. This claim is similarly 
without substance for the Hudson Valley einploysrs, for tho 
growers would incur this cost even if recruiting outside the 
H-2 program. The abovementioned Wage Report for 1980 states 
that "97 percent of those employsrs who employsd interstate 
workers' (H-2 workers are not counted as interstate workers) in 
tho Hudson Valley provided "free housing." Moreover, regulations 
of tho U.S. Employmsnt Service now provids that growers using the 
eoployiaent service must assure that "no cost or public housing- 
will bs provided by the ««ployer. 20 C.F.R. $663,501 (3) (2) (xv) 
and (3). Thus, the H-2 growers experience no increased cost in 
this area becauoe of the H-2 regulations, for they would have 
to provide free housing even if they did not use tho H-2 program. 

3. Transportation 

Defenders of the H-2 program also arguo that their 
tax savings are offset by the requirement that they pay for 
transportation to the worksite (payment must ba made after 50 
percent of the contract has been completed). Hero too, however, 
the H-2 regulations only incorporate the existing practice oven 
aw>ng most non-usera. The 1980 Wa^e Report for ths Hudson Valley 
indicates that 55 percent of the apPle 9roweri aurvoyod .paid 
for the workers' transportation. Moreover, it is certainly tho 
case that other workers rec<i'-id tran*portation costs indirectly, 
i.e. through the crewleader. If the H-2 users abandoned tho H-2 
program, they would in tt»st cases be required by economic 
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r«*lity to co»tinu« paying trAns(>ort*tlon coutt, althor directly 
or indirectly. 

Moreover, tho transportation costs for H*-2 workers do 
not n«c«sssArily exceed the transportation costs associated with 
U.S. workers. The Jasaican workers are flown to Florida on 



froa Florida to the Northeast apple orchards, covering a total 
distance of 1,500 to 2,000 ailos. These group transportation 
ji arrangements probably cost the enployer less per worker than 
would be required to bring individuals and sioall crows of U.S. 
workers an equal distance, i.e. from Texas, Arizona or other 
areas in the West. Moreover, since many Jaiaaicans work in both 
the apple and augarcane harvest, the apple employer must pay 
only ons'-half of the roundtrip transportation cost for tho 
Jaxnaican worker. 

4. Meals 

The H*2 employers also claim the tax savings are 
offset by the requirement they must provide meals to workers 
recruited under the H*'2 program. This is misleading on throo 
grounds. First, the growers are not required to provide moals, 
but may instead provide- kitchen facilities and allow tho 
workera to purchase and prepare thair own food. Many H-2 growors 
in the Hudson Valley area follow this practice aa to tho U.S. 
workers they employ, which is exactly what thoy would bo doing 
if they were not also using H-2 workers. Second, even if tho 
grower provides the meals, he may charge the workers the actual 
coat, up to $5.00 per day. Civen tho low quality of meals and 
the economies of scale involved, the neal requirement ordinarily 
costs the growers very little. Third, other growers in tho 
area provide meals, either directl/ or through crewloedore, on 
sijsilar terms. Thus these growers would again encounter the 
same costs outside the H-2 system. 



5 . ' social Security Tax* Paid to the Jamaican Covormnent 
Certain K-2 employers have recently claimed that their 



rzCA and rUTA savings are offset by contributions to a "social 



late-night chartered flights^ and then carried by chartered bus 
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Mcurity icho»« in th* work«r»i ho»* island*- However, it ii 
£*r from clear that iuch a contribution, if any is made, coaes 
from the employer rather than the worker. The contract 
negotiated between the New York apple producers and the Govern- 
ment of Jamaica for the 1981 season, a copy of which is attached 
as Exhibit A, authorizes two major deductions from the wages of 
the wrkers (in addition to deductions for meals and any 
transportation advance) : 

3% Three percent of a worker's earnings is trans- 
ferred to the representative of the Jamaican 
government, to be used (i)£or "premiums of life 
and other insurance " and (ii) to compensate the 
govema^nt for expenses incurred on behalf or 
the worker in an emergency. 

23% An additional twenty- three percent of worker's 
earnings is transferred to the representative 
of the government of Jamaica and $250 thereof 
is held by the. government for up to six months, 
for the purpose of compensating the government 
and the employer for costs- incurred in connec- 
tion with the recruitment and employment of the 
worker. Costs recoverable by th3 employer from 
this fund includes 

a. any transportation advance paid the 
worker but not otherwise recovered 
through deductions by the employer; 
and 

b. any svaas the employer must pay to the 
Immigration and Naturalization Service 
because of the employees - absenting 
himself without leave from his 
entJloyment . " 

Thus the farm eiuployer using H-2 worker's deducts 26% of 
the worker's wages above and beyond deducUons for meals and transpor- 
tation advance. The worker immediately loses all right to the 
3% deduction, while he is entitled ultimately to recover that 
portion of the 23% deduction which has not been withdrawn to 
pay special expenses incurred by the government or the employer. 

The contract between the apple g^rowers and the government 
of Jamaica contains no provision requiring the employer to pay 
ijito a social s ecurit y system . It seems likely that H-.? 
employeri who cl.im to be p.ying into a social security 
.chao. on bahalf of H-2 worker, are referring to funds deducted 

°f fche worlcer , probably from the 3% ".paid by the 
workers to the Janaican govern^nt for the purchase of "life 
or other insurance". Clearly this subcoimitt.. cannot accept 
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th« MVloy«r*» vagu* claims concerning contributions- to a 
foreign social security fund without soma minimal showing that 
it is the employer, not tho worker, who is making any such 
paynents. 

Even if the growers are theiaselves paying into a social 
security fund in Jamaica, these payments are significantly 
less than would be required under PICA. The Florida Fruit and 
Vegetable Association has indicated to the House immigjgaftlon 
subcommittee that the sugar con5)anies would make a contribution 
of $40 to the foreign social security scheme on behalf of ^ 
worker who earned $4,000, a taixation rate of 1%. Thus, the H-2 
employees are saving 5.65% in FICA payments even if the claimed 
contributions cone from the employers. 

6. IKS Bond Costs 

Farm employers have also claimed that the H-2 workers 
are more expe.nsive because *n H"2 employer must "post a bond". 
However, DOL and INS officials familiar with the H-2 program 
report that they know of no cost to the employer in obtaining 
these bonds, either because no money is posted or because the 
entire sum is returned to the employer at the end of the season. 
At least in some cases the H-2 employers do not even post a 
bond, but execute an agreement with the INS calling for 
liquidated damages for Violations of the viSa petition. A copy 
of such an igreement is atta^^-hed as Exhibit B. As long as 
there are no violations of the visa petition, the employer 
incurs no cost under this agreement. 

Further, the standard contract with Jamaica provides 
that the employer may recover from a worker's wages being held 
by the government (i.e., from the 23% deduction) for any 
payments made to the INS for that worker's failure to adhere 
to the terms of his visa. * 

• 7. Transportation Between Cilbsp and Field 

H~2 ernplc yers have also claimed that a special cost 
associated with the H-2 program is payment of the workers' 
transportation to Ithe] field" (Statem«^nt of the Florida Fruit 

19 
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and V«g«t*ble Growtri Aisociation to House imiaigration lub- 
coamittee, October 14, 1911, p. 14)- However,, it has long 
been « nortnal and routine aspect of f^^rm labor that ndgra^nt 
workers living in the employers' housing would be transported 
to the employers* fields at the employers' cost, either by the 
employer or by a crewleader paid by the employer, indeed, since 
this transportation is primarily for the benefit of th-^ employer, 
to deduct for this transportation would violate the Fair Labor 
Standards Act if the net wage, fell below the minimum wage, 29 
C.P.R. S531.3 (d) (1) . Regardless of whether they use the H-2 
program or not, most apple, tobacco, and sugarcane producers 
would be required to pay for this transportation. 

It is indisputable that agricultural employers reap a 
major tax windfall whenever they employ H-2's rather than U.S. 
workers. The foregoing demonstrates, at least for the Hudson 
Valley, that the tax windfall (in New York the 6.65% FICA savings) 
is not offset by "special costs" incurred by the growers 
solely because of their use of the H-2 program. To the 
contrary, H-2 users in this area pay lower wages than non-users, 
thus realizing additional financial benefits* 

II. Revision of the H-2 Program 

Although the H*2 provisions were intended to ensure 
that U.S. workers receive priority in U.S. employment, the 
program is so deeply flawed that foreign workers are being 
admitted each year without any meaningful determination of 
whether U.S.. workers are available. The H-2 program has 
consequently never served even its stated purpose of meeting 
local labor sliortages, much less contributing to the control 
of illegal immigration, the advancement of U.S. foreign policy 
goals, or any other major national interest. Most importantly, 
there is no justification for repeated supplementation of the 
U.S. agricultural labor market* Agricultural employers seeking 
harv^ist workers could satisfy their labor needs with U.S. workers 
if uages and working conditions were brought up to 20th century 
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•tandards. Coniequently^ use of the H-2 program in a'gricultura 
should be ternlnatcd. 

If the H-2 program is continued, major revision is 
required. Several necessary changes are briefly outlined below. 

1. Social Security Tax 

The Federal Insurance Contributions Act should be 
amended to delete the exemption for wages paid foreign workers. 
FlCX taxes should be paid by the employer and deducted irom th* 
wages of the contract workers just as in the case of U.S. 
employees. This money should be gathered by the federal govern- 
jaent in a special fiind and paid to the workers upon their 
return to their homeland. 

2. Uneatployinent Insurance Tax 

Congress should also eliminate the exemption from the 
unemployment insurance tax for H-2 wages. Unemployment insurance 
is a "riak- sharing" system, in which all employers share in both 
the cost of supporting the temporarily unemployed and the 
benefits of stable consumer purchasing power. Moreover, since 
^the H-2 growers directly contribute to unemployment in their own 
area by hiring foreign workers rather than local workers, it 
is unfair that these growers *r# the only employers exempted 
/.rom the resultant increase in unemployment insurance payments. 

cct The unemployflient insurance exemption will expire by 
its own terms on December 31, 1981. Congress should refuse to 
extend thirf exemption. The Select Commission, the National 
Coismission on Unemployment Compensation, and the Reagan 
Administration have all expressly recommended that this 
exemption be deleted. 

3. Government Control of Foreign Recruitment 

The H-2 provisions regulate only domestic rtcruitmont. 
There is no similar control over the other half of the H-2 
program, i*e. the recruitment of foreign workers. Employers 
will have an incentive to hire foreign workers, regardless of 
the tax aspects, as long as the employer can hand-pick an 
homogeneous, hardworking, and uncomplaining foreign workforce. 

X36 
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' • During World War II and the Bractro Program, the 
federal governjient was * principal actor in foreign racruit- 
nent. These programs had many failings, but they at lea«t 
addressed the fact that direct selection of contract workers 
by the eisployers dooms a program from the outset. 

The H-2 program should be supnleinented to provide for 
federal government control of the recruitment, hiring^ and 
transportation of the foreign contract workers. This should 
be done in cooperation with the sending countries, pursuant t 
formal government-to-government agreement. Employers using 
H-2 workers should pay for the cost of this program. 



4. Retention of th^. ASHR 

The H-2 provisions were intended to allow the admission 
of foreign workers only where there would be no harm to U.S. workers. 
Consequently the INS regulations provide that foreign workers may ^ 
ordinarily be admitted only if the Secretary of Labor determined 
that such admissions would not "adversely effect the wages and 
working conditions of workers in the United States similarly em- 
ployed". 8 C.F.R. Sec. 214.2(h) (3)(i).. To dramatically expand the 
labor supply in a local market would obviously depress the wages 
in that market, absent some effort to offset this impact. As 
noted, DOL's "adverse effect wage rate" (AEWR) attempts to prevent 
this wage depression in H-2 areas by requiring employers to guarantee 
a minimum hourly incccne above the wage vrtiich would otherwise pre- 
vail. A provision of this type is absolutely essential to the 
protection of U.S. workers and must be retained. If employers 
are given access to the unlimited supply of foreign workers whila 
being governed only by the minimum wage, farm wages in these workers 
would never increase, and would probably decline sharply. 

As illustrated above for the Hudson Valley, the present »£WR 
methodology does not serve its purpose very well. The AEWR should 
be amended to (i) ensure that no employer obtains H-2 workers with- 
out offering a wage equal to the highest wage offered by a signif- 
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{ leant nxunbcr of hi» neighbors, and (ii) to correct for the depressant 

\ effect on local wages of the presence of H-2 workers. I believe that 

* these goals could best be achieved by calculating the AEWR on th-s 

basis of the wages actually being paid in the specific area and crop 
by those employers at the top of the pay S', *e, and then adjusting 
« this figure upward in relationship to the degree. of H-2 use in 

this mark^.*t. ** 



5. Early Recruitioent 

Agricultural employers have suggested that the certification 
process be "stroaralincd" by limiting domestic recruitment to the 
area of intended employment. This type of amendment would "solve" 
the problem of delay in the H-2 program by ending all recruitment 
of U.S. migrant workers for farm labor. It is difficult to under- 
stand why apple jobs in New York or tobacco work in Virginia should 
be offered to foreign migrant workers in Ja^iica and Mexico but not 
to domestic migrant wcrkers in Texas and Florida. 

The timeliness of certification decisions has been a real problem 
in the H-2 progr^jn, seriously limiting the opportunity for U.S. 
workers to get these jobs. However, "streamlining" the recruitment 
process is exactly the wrong solution, for there is already very 
little time for recruitment of domestic workers. The focal point 
of reform should be to ensure that recruitment begins earlier, while 
U.S. migrants can ^till be reached in the homebase states, and that 
the various determinations in the certification process are made 
without delay. 

Mr. Chairman, that concludes my prepared remarks. 
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• UNITED STATES DEP'.RTMENTOF JUSTICE EXHIBITS 

laMlfrtUM ifiiTN <Ufttli{«lloQ Service 

ACnECMENT 



Eapl07«( of alliB vxl«r tht provisions of 
.... S«ctioi lOKtXWXHXlllof Ihf 
•• lamlfftUon *nd N»tlowUltjr Act . 
(66StU. Ifl) 



Tbt OBlt«d sutim of Antrtct 



TBS AOWOSaifiHT j^ybV-- •J!m->'. ^ . iocattd U ^ 

• - • • • . • - - *htttin*ftw CAlItd^'lht Mploy«t*MubJtct to tpproTtlsnotcctpUoct on of 

half ot tbt^Ualtt^Sutn oC Antrtc^ DUtrtck DUtctoi ot I«»lP«Uoa ind N»tur*llz*tlon. *itoet» «» followi; 

^Ittf &1 wotktti", wko vt coalDi to ot tttialnUi in tht Ualttd 8t»Ui ttnponuiUr to ptrform Itbor tot which ud- 
BploTfd 9trtoat c*»AhIt of ptifotalni such ttkoc cAODot h« fouod to tbt Uoittd Stott s; 

* D WHDUtAl tht DU'tftcl WwclS'hM iranltd ot (to* tint to ttmt wUi'pwt tht tuploytt ptnaiMlon to Itjport 
Ui/ot tSrpSTloa to cotUnut tmplojutot in th* Uolud sutt s of tuch tgiicultutal wotktti. tubjict to ttvocttloa 
on MUct, «poD tht tttat tad coodlUont htttloAfttt stt fortti hr th* traploytn 

^OW TOBRCrOWB. Id coalldifatloo of tht foctfoIn«, tti tmploytt dott htiihy cottotot tnd tptt: 

Mv That tht tMlOTtt «h»U nott^ploy txty •ucfc inicttltatml workttt lo tht Ualt^^ 5;*tt» txctpt in strict 

^^^SSxlrm^iiiit *Tlt* Ptatlon. ktttii^ir ctlltd tbt "pttltioa", fUed by tht employet 
ttt JtwUloioTlEw^ 21«c7 of thi I«ml«r»Uon *nd NaUowOlty Act ind .pptOTtd by i Dl». 

^}?tj?k?S*% of tht I ««lp >t>Q» »M N»tuT»llx»tlon Itf Wet. 

(i'lliaTtht'tiBploy tt'ihtU qot tmplorwv *ucl tfrlcttltut U wotkttt in tjctit of tht ouabi; or btyood tht 
pttiod of tiat anthotlstd in tht pttltlon «a tpprovtd «w u htttlotboTt stt lonn, 
... <3) jmt^tht tajloatt shsll>»ploy.sucIi aiticulttna workttf only in tht occopttlons tod ooly In tbt 
- "pjtct* sUttdla tht pttilloD tJ apptevfd andu htrtinabovt stt totlh; 

(4) Tbtl iht tatJo^t sbtii tmploy ooly snch splculturtJ wotkirs »t hstt bttn duly tdoitttd to tht UiUttd 
- * ttSts i3SipSi w«M StaSoa 101(»XI5XHXm of tht InjUftatioa sod N*Uonsllty Act ot who 
by pfoptt sothotity havt h&j thtl; sutu» cbujtd to loch honlmmltttnt clMiIflcstlon, 
(5X*) That tht tiiploytt »htU fatnUh r^th tht peUUon an slphibtUcsl list ^JP^^^/S^'^J'sSf.^j^ 
wotktrt to bt taploytd, sbowlot na«t, dstt. pott of oatty, snd wbtn ht U lo tht United sutts tkt 
• Irl<Surtl »«k«^^^^ hit Afrtvi-Dti^mif* lucotd (Forn i-94); bat if tht iTOf tht sp^ul- 
twalwwSr U oot known at tht timt tht pttlUon Is filed, stjch lliU shaU bt f iltd w Uh tht imniJmtloD 
offlcti With whom t5 Aiition ta Oled withli twtntyfoar hows sfttt tuch t«ticultural wotket cort- 
mtoces tnploymtBt with tht tnployit; 
(b) Thtt, in tht tr«ot sny aplcultwal wotket abscond*, tht tmploytr wtlfif i«^i!fi^iSf " 

with whon tht ptUWoo was filed wIthiD twtKyfout hourt of tht oame of tuch sjtlcultursl worket sno 
* tht kMwn fscU cohctmlDf tht vloUUon; 

Ji (c) That wIlhlB lwtnty.fout hours sfttt ttrnlnatiot of employmtnt. tht •^lom'htll Jj, ""J ' 

iratloa o/flcti with whom tht pttltloa was filed an slphabttlcsl list. Ir^ dupUcstt. of the s|t;cuuur»i 
^ wotkits ItSTlnt his plsct of tmploy«tal and thtit dtsUoation; 

(») That tach sQch atrlctiltaal wot htt sdiiltttd to th« Unlttd Statts ot^P*t«Itted to f*^ll^}^i^};J*f^ 
• • tSSy ondt *uS ttSTd^Wo aft t tnint sbaU dtpatl from tht uaJl«d «t»ttt without txpt o»t thttito 
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U^ifdUttly tfpoi 16* co&:)wSi9a of Ms ttrvlcts ts ta tcticuUurtt morktt v^hb such toploytt or with* 
thirty (30) ififr nouHcatita to tM tisptojtr b; t Oittxlct Director of Innicutioa ind NtturtUzi 
tlon of rtvoctitoA !or xn; rttss.i of tht tuthc.-tty undtr wMchthe tempcitry tuy of »&y such ttncd- 
tjr&! ^crktr in tb« Urutti S:ft;t$ y^xs percUtO; tndtM tsiptoytr shall vltMa alnety (}0) diys thirc* 
tf:tr fcnish to *m Dis::::: 0!:»c:or of InnUrttion inj Ntturiliztiton tt^ 



. tvi^tnce sa;lsfactory to the District Director 



citfet :i3t 4aj ;ia:t :f j.s.-i j!;i;:urt. provided t>.al ihe ts:ho:lzid :wsster of ir> itrlculturil v^orker 
t.*oa 'ht icpioMr to ix «'p.»>er la tht United States tuw. »hen tpproved bj a District Director 
of Ica^r&UoQ tad *i:.on. be coasidered f«r the purposes of this agreement tht sirat fts a de< 

paitnit fro n the UrJttd Suv s: 

n> That for each and tvtiy vU.at^oa with rtsptct to any tcrlcultural worker of paracrayhs (1) (hrouch (5) 
above, tkt eoploytr tM!i pajr :o tht U&lttd SUtea of Aratrlca at liquidated daraaces. and noX as a 
penalty, tht sua of tta (SIO.OO) dollars^ lawful aooty of tht United SUtts: tad that for ttcb and tvtry 
violation witblasptct to e&y afrtcultural worker of partptpb (|) abovt, tbt CBplojer shall pay to tht 
Ualttd stttta of Aatrica, Uiuldaled dataafea aitd aot as a ptaalt j. tht sun of two hundrtd (S2C0) 
doUais. lawful moatj of tha Oc^ttdltales; 

(t) That a District DUtctor tf msigxtUoa and Ntturallzatloa aball rttala authority for any reason and 
upon notlc* to tbt tmplcjtr to revoke the autbotlty under which tht ttmrorary stay of any aiticoltarm) 
wevktr la tha Unlttd States ma; bavt beea ptralttad. 

(9» That this artttaiat ahaU caactl and auptrstdt any PC>or acrttaMat bttwtta tht parties htrtto with rt- 
sptct to tht aebject naattir btrtof <but not aa to any rlihtsaad Uakllltles already accrued undarany 
prior acTttmtst). and shall uke tfftct laatclattly upoa Its spproval by a Dlatrlct DUt«tor ot tht |»* 
aliratloa aod Hstu/allzaUoa Strrlct. 

(20) This afrttffltat shall aptly to each pttitloa fUtd by tbt tmploytr for ttaporaiy acrl<3uUural workers, 
and shau rtnaln Id affect uoltsaani uuu caoctUtd by tliher party upoa tta days* notice la wrlUnc to 
tbt other party, but tha casctUatloa ahaU not temleau 4ny rights or a^blUtles htrtttadtr already' ac- 
crued, or which nay there afur tcenit with retard to uy airlcultural worktr taployed by the tayloyer 
prior to such canctpatloo. 



IN WiT^r^ VHEREOP. thlt apteatat bas beta slcatd. sealed, and delivered this - 
' <Uy ^ _. 2t . at" 1 



By- 



Tttit- 

Attest: 



.SEAL 



Ttttt. 



Approved and accepted on bekalf o( the tJalted States of Aaerlca. 



(City and Statt) DlsUlct Dlrtctor 
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Senator SiMPbON. Let ine ask several questions here and kfnd of 
skip around a bit. , . i 

Mr. Karalekas* >our acquest is that we must do something about 
the paperwork and streamlining that is so necessary. I think I 
would ask you how you respond to Mr, Semler's assertion that 
streamlining the H-2 certification process by limiting domestic re- 
cruitment to the area of intended employment would really effec- 
tively end all recruitment of U.S, migrant workers for farm labor. 

Mr. Karalekas. Well, Mr. Chairman, I think you posed the same 
question to Mr. Hart, earlier this morning. The proposal bv the ag- 
ricultural employers that domestic recruitment be limited in time 
and scope is not a propopsal which would bar any U.S, citizen from 
having preference in filling the job. 7?., 
Our proposal focuses on the employer s recruitment responsibil- 
ities. In our view, to compel a small farmer from Wyorning, Massa- 
chusetts or Maine to recruit workers in New Mexico, Florida, 
Texas, and California makes no sense from an economic stand- 
point. If those States are labor-short, for example, Florida which 
currently imports the largest number of H-2's, What sense does it 
make to force an employer to recruit there? 

The second point is that under the current immigration lav^, if 
you want to 'bring a alien into the United States to work perma- 
nently under the sixth preference, you have to go through a labor 
certification process. The process for permanent aliens, those who 
are going to stay in this country for the rest of their lives, merely 
requires the employer to test the local marketplace He is not re- 
quired to go to Alaska or Hawaii or California. 

So we think and also in liilaiting the scope and cost ol recruit- 
ment, this would be a wild-goose chase, if you will We think that 
at the time and place is of significance to the employer. Again, that 
does not restrict a worker in New Mexico or Florida or wherever 
from coming and taking the job. It just limit^ the burden imposed 
upon the employer to chase people around in 50 States. 

Senator Simpson. To what extent, in your experience, do growers 
actuallv come to prefer the H-2 workers? Among your clients, 
what percentage employ principally H-2 workers, and what per- 
centage are recurrent users of the program? 

Mr. Kakalekas. Well, all of the employers that we represent 
who employ both H-2 workers and U.S. workers. For example, m 
the east coast apple harvest, the growers employ from 12,000 to 
15,000 U.S. citizens and approximately 30,000 to 4,000 H-2 workers. 

Our growers would m'\ch .prefer to hire local U.S. workers from 
down the street than to ..o through the complicated, expensive, liti- 
gious, bureaucratic proiess. Unfortunatelv, as the Department of 
Labor has certified and as the growers experience has shown, 
American workers are becoming less and less available. 

And there are really only two alternatives available to employers 
now, Mr. Chairman. One is the H-2 program, which for many em- 
ployers is almost impossible because of the reasons I have nien- 
tioned- two, is to use illegal aliens. Those are the only two options 
I have made proposals for improving the mechanism for using 
the legal workers. And"J would just like to point out that the tobac- 
co growers in Virginia wKom we represent, began using m 1,000 H- 
2 workers each year in 1979, previously used 1,000 illegal Mexicans 



2UJ 



199 



year after year Because of raids and other factors they tried to get 
into the H-2 program. They finally did it successfully, but it re- 
quired a tremendous effort. 

Senator Simpson. Do you b;*lieve any program that we come up 
with is going to be successfully adapted in order to meet the legiti- 
mate labor needs of employers in the Southwest who are going to 
lose large numbers of illegal workers as a result of the tightened 
immigration policy? 

Mr. Karalekas. I do, Mr. Chairman. What has to be anticipated 
by the Congress is that when you legalize the status of the illegals 
currently in the country and if you at ♦he same time impose sanc- 
tions on employers, there is going to be very large shortfall of 
farmworkers. 

Unless the system is modified before this happens, the whole 
thing is going* to break down. The H-2 program is largely unavail- 
able to thousands of growers simply because it cannot handle the 
paper, and the time constraints. The various agencies are already 
under tremendous paperwork burdens from other types ,of alien 
programs. 

So it has to be simplified. Otherwise, you are going to have ille- 
gals here until into the ne.\t century. 

Senator Simpson. I^t me ask Mr. Semler, the Department of Ag- 
riculture has testified that the numbers of domestic migrant farm- 
workers has decreased significantly in recent years, I think from 
400,000 down to 200,000 in 10 years. 

What is your estimate of the current population of U.S. n:iigrant 
workers? And is that number, in, your mind, sufficient to n^eet the 
needs of agriculture without the importation of foreign labor? 

Mr. Semler. I think, as we all know, the estimated number of 
workers is very difficult, and I have no particular expertise in this 
area other than to refer to the Government studies (hot I am fa- 
miliar with The figure I Fmd comfortable is 250,000 U.S. migrant 
workers with dnother 750,000 family members and persons who 
travel with them, constituting slightly under 1 million U.S. mi- 
grants. Seasonal is in another category altogether. 
, I think it is probably true also that the number of farmworkers 
has declined. I think we also need to keep in mind the number of 
farm jobs has declined correspondingly or even in greater number. 

The answer to the final question is. Yes, I think U.S. workers 
could be found for these jobs under the right conditions. No one 
would argue but that there are a variety of iobs in the economy 
that are difficult, that because they are difficult, in order to attract 
workers to those industries employers offer high wages and good 
working conditions. 

The same market operation would work in agriculture, and all 
that we are asking is that it be allowed to operate, rather than 
giving these employers a particular subsidy at the cost of the U.S. 
farmworker. 

THE TIME FRAME FOR RECRUITMENT OF DOMESTIC WORKERS 

Senator Simpson. I might ask, Ms. McCain» there has been a dis- 
cussion of the need for early recruitment of domestic migrants. 
What time frame would be adequate? How could these employers 
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be insured that these workers would actually show up? i would be 
interested in your views on that 

Ms. McCain. T'irst let me explain that the 80-day recruitment 
period that is now required in fact boils down to very close to 20 
days. First yoii must deduct the time period after the employer in- 
forms the Job Service of the number of U.S. workers he has hired 
or had contact with. That is done approximately 30 days before the 
employer's date of need, and thereafter the regional Department of 
Labor issues the certr.cation approximately 25 days before the 
date of need. You have now reduced hn 80-day recruitment period 
to 50 days. Likewise, at least the first 20 of the remaining 50 days 
is used for the initial processing of the application. So, the current 
period recruitment in terms of how much time is actually spent 
looking for workers or sending jobs orders to other States or local 
job offices, is much shorter than what it might seem in theory. 

It might be sufficient if there were a requirement of 30 days for 
actual recruiting by the Job Service Offices. This should, be the 
actual period of U.S. recruitment, not taking into account whatever 
administrative periods that are needed. Whatever time period is, 
should include some kind of "job mart". This has been going on 
now in Maine, that is, job marts held around the State and in New 
England in the supply areas so that the recruitment period is a re- 
ality. Rather than someone going off for an interview 400 miles 
away, the employer not being there, and the worker not wanting to 
go back again. 

THE DECREASE IN H-2 USAGE IN THE LOGGING INDUSTRY 

Senator Simpson. You heard the testimony of the American pulp- 
wood people, testifying that actually the number of H-2 loggers has 
decreased from 3,459 to 520 in present times and that less than 2 
percent of the Maine logging operations employ Canadian woods- 
workers 

Do you believe those figures are accurate? And if so, has the em- 
ployment of U.S. loggers increased correspondingly? 

Ms. McCain. The figures are not meaningful figures in that the 
number of U.S. workers has not been increasing proportionately to 
the decrease in H-2 workers. At the same time when tl^re has 
been a great deal of pressure from the domestic or New England 
work population against this program, logging employers have used 
another method of obtaining imported labor. "Commuter visas re- 
placed some of the H-2 workers when the public spoke out against 
the use of H«2's. . . ^ 

Right now most of my clients are in northern Maine, in the most 
distant outreach points proximate to woods jobs. Yet, they cannot 
get a job and they just watch the cars of Canadians driving by 
their houses. 

Senator Simpson. What portion of your clients are from southern 
Maine who would be willing to take jobs in the north, any of those? 

Ms. McCain. Probably.! have represented 100 or 200 woods- 
workers in the past year. I would say if you were to split the State 
in half, it would probably be one-third or maybe one-quarter from 
the southern half of the State. 
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Senator Simpson. Mr. Williams, you indeed have had long experi- 
ence in representing clients in this area, much of it in pro bono 
work, I believe. And I commend you for that. Indeed, it is a most 
important role for an attorney— as long as you get to eat in be- 
tween those experiences. 

Mr. Williams. I am doing well. 

Senator Simpson. Good. If the decision is made to continue the 
H-2 program or to institute a transitional temporary worker pro- 
gram, what steps do you think we should take to improve the in- 
centive to employers to hire U.S. workers first? 

Mr. Williams. Well, I think the key thing here is recruitment, 
and I would agree with Mr. Sorn that one of the m^or stumbling 
blocks is the operation of the Employment Service offices. We have 
heard a lot of talk today about recruiting. What actually takes 
place in recruiting is one day in the town where I am, the repre- 
sentatives of the sugar cane industry show up, there is no advance 
word in the community, no place that farmworkers are likely to 
find out about the presence of these people or is it known that 
there are going to be people hiring for sugarcane jobs that day. 

At all the other times of the year, if a worker wants to go in to 
get a job picking apples, just as Mr. Karalekas says, a farmer needs 
a lawyer to get H-2 workers. An American worker at this point in 
time needs a lawyer to get a job picking apples in Northern States. 

For one thing, they will not even tell you the name of the em- 
ployer you are going to work for or the place of employment until 
you agree to accept the job. They will not show you the job offers 
in the Employment Service. They will not even tell you the name 
of the employer. 

How many people in this country would accept a job not knowing 
who they are going to work for? But as a condition of just even 
seeing the clearance order, you have to first agree to take the job. 
Then the workers are often sent back and forth in the Employment 
Ofilce this year to get a job in sugar cane, and to come to the Em- 
ployment Office as many as four times in a 2- or 3-week period. 

So I think the first step is to focus on the recruitment aspect. I 
do not think it is necessary— it might not be necessary to lengthen 
the period of time, but we ought to allow workers to preregister for 
jobs. 

I have many clients who would like to work in tobacco in Virgin- 
ia. They ought to be able to go into the Employment Service in 
January and say, "I would like to work in tobacco this siipimer. 
When the tobacco clearance orders, job offers from these H-2 em- 
ployers in Virginia come into your offiice, would you please advise 
me so that I can go down and apply?'' 

I think if we just instituted a process as simple as that, we could 
improve recruitment. 

Senatpr Simpson. But you all indeed concur that we have 
reached some sort of point where the employer really has to hire a 
lawyer to obtain an H-2 employment? 

Mr. Williams. Well, I agree. And I agree that they do hire very 
good counsel. 

Senator Simpson. Plainly. [Laughter.] 

Well, the Commission certainly felt that the streamlining of H-2 
tvas a critical point, and I think that the legislation will reflect 
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that. And you yourself have testified that the Department of Labor 
does a poor job of protecting American farmworkers from exploita- 
tion and abuse. 

What is your position, if I might ask, on the administration's 
temporary worker program proposal, a pilot program? 

Mr. WiLUAMs. Well, at this point, any of these programs ^eems 
to me to be an absurdity. W^e have 50,000 Haitian refugees in Wuth 
Florida who are legally authorized to work and who are in th^'joB 
market. There is no labor shortage at all. People are desperate for 
employment in the town where I am. 

As a practical matter, I think that, for the reasons I stated in my 
testimony, a guest worker pi ogram is the lesser of two evils as be- 
tween a guest worker program and an H-2 program, because in the 
guest worker program, as I understand the concept, the employee 
is not bound to one master and at least has some chance of being 
able to escape bad working conditions and go elsewhere and that 
that market effect would keep employers more honest tljan under 
the present H-2 system. 

Senator Simpson. Just a couple of more questions. I would ask 
Mr. Semler, do you have any data on the tendency, if any, of east- 
ern growers to use the H-2 workers season after season? What im- 
provements in recruitment efforts on the part or the growers and 
the Department of Labor could insure that the H-2 program does 
not become a self-perpetuating program in certain sectors of the 
economy? 

Mr. Semler. It is certainly true that an identifiable number of 
growers in apples and tobacco and sugar cane do use these H-2 
workers year after year. Meanwhile, their neighbors in many cases 
do not. And I think that what we must do at the outset is look at 
their neighbors and see what those people are doing. Why can 
these people recruit U.S. workers and the others cannot? And I 
think one thing we find is that, they are paying higher piece-rate 
wages, and that is a start, certainly. 

Next, I talked earlier about earlier recruitment. I would like to 
explain that a little more. Right now we have this 80-day or 60-day 
recruitment period. But, as was mentioned, the job order does not 
really get down to the Employment Service office in North Caroli- 
na or Florida until at least a month after it is filed, and often 
much later. And then it is not distributed in the local offices in 
Florida until even after that. 

So the recruitment period really amounts to about 3 weeks, in 
the middle of July for the apple harvest. By that time the migrant 
workers in Florida have already long gone. They leave in April or 
May. So almost regardless of what is in the job order, the workers 
do not learn of it. 

So what you have got to do is to get a notice to them earlier. And 
the argument of the employers is often that, "We do not know our 
work needs. That is not true entirely, in that they have used ap- 
proximately the same number of workers for many years, and they 
could make a rough estimate. I would say have them file the job 
orders sooner but allow them to amend them within a month 
before the harvest, if necessary, 25 percent up or down. Give it 
some flexibility. 
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Also, introduce some system of partial certification so that deci- 
sions are made piecemeal as you go along through the months 
rather than coming to one climactic overall decision where the cer- 
tifications are up or down. Introduce more flexibility. 

And certainly, the workers do not benefit in any way by the pa- 
perwork that is involved at this point. I certainly can agree with 
that. Job orders are much tgo long. They should be much simpler 
and gotten out more quickly. 

Senator Simpson. Just finally, what is your perspective about the 
fairness of U.S. workers of the H-2 program as it operates in non- 
agricultural sectors which comprise, of course, the majority of H-2 
admissions? 

Mr. Semler. I cannot speak to that, Mr. Chairman, because I do 
not have any experience in that area. 

Senator Simpson. Would anyone care to address that? 

Mr. Karalekas. We also have dealt in that area, Mr. Chairman, 
and I think by and large the nonagricultural H-2 program works 
considerably better than the H-2 program for two basic reasons. 
Number one, you do not haye this massive complex of regulations 
that apply— in other words, the 20 C.F.R. part 655 regulations 
which impose the adverse rate, housing, and all the rest of the bur- 
dens. 

The second reason the H-2 program works better in nonagricul- 
ture is basically that the workers are not as time-critical. To bring 
in an H-2, let us say, to work for an oil company or as a domestic 
is not really time-critical as compared to agriculture where you are 
faced with the need to pick an apple within 6 or 7 days of the time 
it ripens. 

So that nonagricultural H-2 program has not had the problems 
the agricultural program has. 

Senator Simpson. You all are active and you all are advocates. 
What has been the role of the courts in the H-2 program as you 
perceive it? And that will be just a brief response, and that will be 
the concluding question. Ms. McCain? 

THE IMPOTENCE OF H-2 ADMINISTRATIVE AND JUDICIAL REMEDIES 

Ms. McCain. On the whole, both the administrative and judicial 
systems have not been able to address the problems that arise. I 
will give just one example: It is when workers who go and apply for 
jobs are refused the job. The worker can put in a complaint to the 
job service, or he can file a complaint in the courts. Then, 3 years 
later you are arguing over whether the worker reported to the 
right person when he went to meet with the employer. The time 
pe.vio<ls and timeframe involved do not relate to the issues that 
arise. 

The other problem is in terms of retaliation. I am finding more 
and more people just call me and tell me what is happening but 
then will say. "I do not want to do anything about it. "So-and-so 
spoke out, and now he cannot get a job and he is going to Califor- 
nia." It is very difficult to work in a system when, whether it 's 
agriculture or sheepherding or logging, it is really one large indus- 
try that is operating. 
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Mr. WiLUAMS. I think one of the diiTicuUies has been that many 
of the court contests come down to the situation where labor certi- 
fication has been granted and the H-2 workers are about to arrive 
and the apples are on the tree and in that situation it is very diffi- 
cult for a Federal judge to say, "Ho, go back. We will try to find 
Americans." 

The problem has been in structuring cases which address the 
problem. That problem developed 8 months prior in the whole cer- 
tification and recruitment process, and it has been very difficult to 
have that process reviewed rather than the ultimate decision to 
certify or riot to certify workers.^ 

Mr. Karalekas. Mr. Chairnian, one of the reasons we have 
strongly urged the Congress to simplify this program is the fact 
that it has been replete with litigation. Virtually no grower group 
that has tried to get into the H-2 program in the last 5 or 6 years 
has been able to do so without suing. 

The Presidio Valley vegetable growers had to sue. The tobacco 
growers of Virginia had to sue. The apple growers have had to sue 
time and again. And in addition, because of its complexity, the H-2 
pro-am has been a special target of the Legal Services attorneys 
sittmg at the table witn me today. We have had litigation in Feder- 
al courts up and down the East Coast. 

In fact, in one case which I cited in my prepared statement, 
*^Rios V. Marshall^** Legal Services attorneys filed suit in the south- 
em district of New York against the Attorney General of the 
United States, Secretary of Labor, the Commissioner of INS, a host 
of apple growers, the State of Florida, and Jamaica. It is a massive 
action. 

You are not going to solve the illegal alien problem if growers 
who are now usmg illegals want to get in the H-2 program if they 
are going to be faced with this kind of continuing litigation. We 
think simplifying the program will lessen the prospects for litiga- 
tion. 

Mr. Semler. Mr. Chairman, I think- one problem that the courts 
have had is that there has often been no administrative record. 
The purpose of the certification requirement is to give DOL, the 
agency with the most expertise, the opportunity to make the first 
judgment on whether U.S. workers are available. 

They say they can do that only if the job order is distributed. 
And the litigation has often come to the courts before the job order 
has even been distributed because the litigation concerns the terms 
of the job order. Because the recruitment process is nqw so com- 
pacted and delayed, the litigation comes before the court 2 or 3 
weeks before the harvest begins. 

The judge is faced with making the decision not only as to who is 
correct as to what must be included in the job order, but then he 
must immediately turn around and make the decision on whether 
U.S. workers are available or not without any record whatsoever of 
any administrative determination. 

So you can only improve the litigation and the judges* posture, 
which is very difficult, if the Department of Labor or the INS 
builds a record. And they have to have the time to do that. 

Senator Simpson. Well, I did practice law for 20 years, and I was 
one of you at one time. And brothers and sisters of the bar, I see 
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ou would all like to have a spirited go at some of those questions. 

see your eyeballs fire up. So we will end right there. [Laughter.] 

I thank you very much and appreciate your being here. And 
thank , you for your very helpful testimony. And thank you so 
much> all of you. 

The next panel is a labor panel, consisting of Stephanie Bower of 
the United Farmworkers; Richard J. Gowen, vice president of the 
Institute of Electronics Engineers; and Jesus Romo, director of the 
Farmworker Rights Organization. 

I see unannounced on the agenda but a very fine attorney and 
counselor, David Carliner. Are you here assisting? 

Mr. Caruner. I am here assisting Mr. Gowen. 

Senator Simpson. I certainly will accept that. It is nice to have 
you here, David. 

So, if you would proceed in the order that is listed. 

STATEMENT OF STEPHANIE BOWER, UNITED FARMWORKERS 

Ms. Bower. Mr. Chairman, I would like to thank you on behalf 
of the United Farmworkers of America, AFL-CIO, for the opportu- 
nity to inform the subcommittee that to approve any temporary 
worker program of any kind, including the H-2 program as it now 
exists in practice, would according to our President Cesar Chavez 
harm all workers, d<>cumented and undocumented, because such a 
plan would be. used to delay and defeat organizing efforts among 
the workers, and without organizational strength workers have no 
defense against mistreatment. 

Now, I am not going to go into the bracero program because I 
know that it hgts been brought up both at the guest worker hear- 
ings and at the sanction hearings; only to say that the use of bra- 
ceros as strikebreakers was a very big problem to us. And it was 
not until after the bracero program ended that we were able to or- 
ganize workers in California. 

H-2 PROGRAM 

We have had many experiences involving union busting and 
hiring undocumented workers when domestic workers were clearly 
available. In the interest of time, I will just talk about the H-2's. 

I submitted for the record newspaper articles and work contracts 
signed by the Department of Labor in 1978 in Presidio, Tex. Unem- 
ployment in this part of Texas at the time in the Rio Grande 
Valley was at that time the highest in the State. The United Farm- 
workers submitted 1,700 names, addresses, and telephone numbers 
of domestic farmworkers who were ready to pick crops in the Presi- 
dio area. None of these workers were contacted and those who 
showed up on their own were denied work. 

Instead, Mexican H-2 workers were hired. The H-2 workers 
were hired by the Griffin and Brand Co. Subsequently the H-2 
workers went on strike because the company refused to pay them 
$2.97 an hour, refused to pay their transportation costs of 5-cents 
per mile, and refused to give the workers their $5 housing allot- 
ments. No toilet facilities were provided and they had no cold 
drinking water in 100* heat. 
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There are a couple of otjier cases in California, in San Diego 
County, where domestic workers were actually fired in favor of il- 
legal workers. But they were not specifically H-2 workers. But I 
have also submitted that for the testimony. 

On the east coast we have had many instances where domestic 
workers, as Mr. Semler and the others have testified, being fired in 
favor of Caribbean workers during the apple harvest, in 1975 the 
UFW .here housed Puerto Rican farmworkers who were denied 
work and could not get home to Puerto Rico. - 

Within the past month, the United Farmworkers received a 
letter from the Philippines from a priest there informing us that 
Filipinos are being recruited right now to go to the Salinas Valley 
area of California. Attempts like this have been made in the oast, 
and we are very concerned .that this is again an attempt to hurt 
our union. And we know that in the Salinas Valley area we can 
find domestic workers. 

EMPLOYERS RESIST PROTECTIVE LEGISLATION 

Senator Humphrey in ^.976 told the Senate: 

Organized labor in this country has stood for defense of this nation, a strong de- 
fense. Organized labor has stood for the health care of the American people. It stood 
for workman's compensation. It has stood for unemployment compensation, and it 
fought for social security. The standard of living in this country for the unorganized 
worker is due in large measure because of the efforts of organized labor. 

All of the things that our beloved Senator spoke of are the th\pgs 
which the agricultural employers have destroyed for the American 
farmworkers. U.S. agribusiness, which is increasingly dominated by 
large corporations and conglomerates, is ever resisting the right of 
farmw/)rkers to be covered by unemployment benefits, workman*s 
compensation, social legislation and the right of farmworker chil- 
dren to g^t a decent education. 

We believe that the American farmworker should be hired and 
should be allowed to benefit from the rights and protections of the 
laws of this country. 

Since I last testified before this subcommittee on September 30, 
unemployment has risen a whole percentage point. Unemployment 
is now up, to 8 percent, with 8V2 million Americans unemployed, 
the largest number since 1939. This number has increased by 1 mil- 
lion in the past 3 months alone. 

Unemployment among the minorities has reached 15^2 percent, 
and our experience has been that it is about 50 percent among the 
Nation's minority youths in rural areas. These teenagers should be 
able to be put to work in their own surroundings at a decent wage 
and not have to migrate to the cities, where there are already too 
many unemployed workers. If they could get jobs, there would be 
less of them in trouble for lack of better things to do. 

We feel that the U.S. Government should have an incentive pro- 
gram, spending its resources to recruit nationwide domestic work- 
ers at the prevailing wage that exists in that area. The United 
Farmworkers would concur with the Select Commission on Immi- « 
gration and Refugee Policy that the application process should be 
streamlined, meaning that there should be more of an effort made 
to recruit nationwide and it should be done, as the people before 
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me have gone into- Remove incentives to employers, require em- 
ployers to pay FICA and unemployment insurance to H-2*s, main- 
tain certification by the Department of Labor. The Government, 
employers, and unions should cooperate to end dependence o? any 
industry on H"2. 

And I would like the subcommittee to keep in mind our union's 
history. We believe that domestic farmworkers are ready to work 
and that unscrupulous agribusiness employers should not be al- 
lowed \o recruit foreign workers as rented slaves. Domestic work- 
ers meaningfully engaged in farm labor, earning a decent wage 
and living a fruitful life» will benefit the whole of American soci- 



Senator Simpson. Thank you very much. We appreciate that. 
[The prepared statement of Ms. Bower follows:] 



ety. 



Thank you. 
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V 



Prepared Statement of Stephanie Bower 



Mr. Ch«lno*n, I would like to think you on behalf of the United 
Farm Workers of Aaarica, AFL-ClO for the opportunity to Inform 
this subcoamlttee that to approve any temporary worker program 
of any kind, Including the exUtlng H 2 program would, according 
to bur President Cesar Chavez, "... harm all workers, documented 
an/ undocumented; because such a plan will be uaed to delay and 
defeat organizing efforts among thw workers - and without organi- 
zational strength, workers have no defense against mistreatment.'* 
I would also like to state that our union does not necessarily share 
the views of Qthers on this panel. 
BRACERO PROGRAM 

In ovdjtT to paint for you a total picture of how an expanded H 2 
program would at this time harm domestic workers and severly damage 
the or^ianizing efforts of our Union, we need to look at the Bracero 
Program (Public Law 78), from which growers in the Southwest benefitted - 
from the Second World War until 1964. The Bracero Program had the 
following four effects: 

(1) the decLine of farm labor wages, as grower 
associations set rates in advance, then announced 
a "labor . >ortage*' when domestic workers refused 
to work for these low wages; 

(2) the displacement of domestic workers because 
growers preferred foreign workers - who would 
be legally and automatically deported at the 
end of the season; 

(3) the virtual enslavement of breceros who seldom 
received the promised wages or conditions, who 
were dependetit upon the company for food and 
transportation, and who often were forced to 
buy from company stores or labor contractors 
who ran the labor camps; 

(4) the use of braceros as strikebreakers: 

In 1947-49 - Government officials escort Mexican 
contract laborers through picket lines at the 
DiCiorgio Fruit Corp., thus breaking a strike by 
domestic farm workers. 

In 19A8 - Use of Braceros to break a strike in the 
Asparagus fields in Stockton, Ca. 

In 1950 - 2,000 Braceroa arc brought to work by Highway 
Patrolmen and security guards in a successful effort to 
break the strike of 3,400 San Joaquin Valley tomato workers. 

In 1951-52 - Melon utrikts by Imperial Valley, Ca. farm 
workers are broken by the importation of braceros. 

In 1954 - The Mational Agricultural Workers Union collapses 
at guest workers arc used repeatedly to break the strikes 
of tonato, asparagus and carrot workers. 
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In 1959 - Braccros are uted as strikebreakers in the 
peach (leXds In Stockton, California. 

In 1960 - The Agricultural Worker a Organizing Comaittce loses 
& strike at the Coc^hran Tomato Company when braceros are brought 
in. 

In 196! - A strike by Imperial Valley lettuce workers is 
broken by braceros. 

UFV EXPERIENCE SINCE THE END OF THE BRACERO PROGRAM 



It was only after the Bracero Program ended in 196A that farm workers 
were able to. organize their own union and sign contracts. Now that 
unionisation is more widespread, growers are more intent than ever on 
finding a docile, controllable workforce. 

Ue have had many experiences involving Union Busting and hiring 
H 2's or undocumented workers when domestic workers were clearly 
available. 

X would like to submit for the record newspaper articles and work 
contracts signed by the Depa: ,ment of labor, 1978 in Presidio. Texas. 
Uneaploynent in this part of Texas, the Rio Grande Valley, was at 
that time the highest in the State. The United Farm Workers submitted 
1700 names, addresses and telephone numbers of domestic farm workers 
who were ready to pick crops in the Presidio area. None of these 
workers were contacted and those who showed up on their own were 
denied work. Instead Mexican H 2 workers were hired. 

The H 2 workers were hired by the Griffin and Brand Company. Sub- 
sequently the H 2 workers went on strike because the Company refused 
to pay them $2.97 per hour; refused to pay their transportation costs 
(5 cents per mile) and refused to give the workers their $5 housing 
allotments. No toilet facilities were provided and they had no 
cold drinking water in the 100 degree heat. 

Two other cases involved the firing of legal workers In favor of 

undocumented workers in San Diego County: 

Kawano va. UFW - The United Farm Workers held an organizing 
campaign and had also held an election wh^ih we had won. 
The workers were all fired. The UFW proceded to file suit 
and win the case. The Company appealed to the Supreme Court 
and lost. The California ALRB is presently trying to determine 
the amount of back wages owed the farm workers. X have requested 
the ALRB decision on this case. 
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Ukcaawa vs. UFV - In thl» Instance the workers were fired 
before the union had a chuncti to hold tn election. This 
travesty of Justice has been aired on National Public' Television. 

On the East Coast wc have had nany Instances of domestic workers 
being fired In favor of Caribbean workers during the apple harvests. 
In 1975, the UFV housed Puerto Rlcan farm workers In Washington D.C. 
who were denied work and could not get hotae. 

Within the past month the United Fam Workers received a letter from the 
Philippines Informing ua that Filipinos are being recruited to go to 
the Salinas Valley area of California. Attempts like this have been 
made In the past to destroy our organiting efforts In the Salinas valley. 



UNSCRUPULOUS RACIST EMPLOVERS 

The Unitad Faro Workera of America believes that the same growers who 
exploited workers during the days of the Bracero Progrsm have since 
* • become very wealthy. These sane growers would .use their wealth snd 

power to attempt to have the President do their bidding by reinstitut ing 
slavery. While they were trying to prevent unionisation in previous 
yeara, we believe these growers are now trying to bust the Union. 

In 1976, Senator Hubert Humphrey told the U.S. Senate, "Orgenlzed 
labor In this country has stood for defense of this nation, a strong 
defense. Organized labor has stood for the health care of the American 
people. It stood for Workman's Compensation. It stood for Unemployment 
Compensation. It fought for Social Security. The standard of living 
In this country for the unorganized worker Is due In a large measure 
because of the efforts of organized labor." 

All theue things that the beloved Senator spoke of are those things 
which the agricultural employers would destroy for the American 
fan worker. U.S. agribusiness which Is Increasingly dominated by 
large corporations and conglomerates Is ever resisting the right 
of farm workers to be covered by unemployment benefits, workman's 
compensation, social legislation, and the right of farm worker 
children to get a decent education. 

The United Farm Workers Union believes that the American farm worker 
should be hired and should be allowed to benefit from the rights and 
protections of the laws of this country. 
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UNEMPLOYMENT 

Sln<ie I laat testified before this Subcotnalttee on September 30» 1981, 
uncoploytient has risen a percentage point. Uneapioyment is non^ up to 
8X with eight and one-half million Americans unemployed, the largest 
number since 1939, This number haf^< increased by one million in the 
past three months alone. 

Unemployment among minorities has reached fifteen and one-half percent 

and our experience has been that it is about SOX among the nations 

Minority youths in rurail areas. These teenagers should be 

able to be put to work in their own surroundings at a decent 

wage and not have to migrate to the cities where there are already 

too many unemployed workers. li' they could get Jobs, there would 

be less of thim in trouble for lack of better things to do. 

• In 1893, b'amuul Gompers, known aa the father of organized labor 

said, "What does labor want? We want more school houses and less 
Jails, nore books and less guns, more learning and less vice, 
more justice and less revenge. -—We want more— -opportunities 
to cultivate our better nature." 

•0 

In other words, today we might coin a very similar phrase 
WE WANT JOBS NOT JAILS. 

The United Farm Workers of America pays decent wages, has 
Cost of Living Allowances, the Robert F. Kennedy Medical 
Plan, pension plan and pesticide protection. Where there 
is no union we know tha domestic farm workers woyld work 
for minimum wage. 

WHAT DOES THE UFW of AMERICA, AFL-CIO SUGGEST THAT THE 
GOVERNMENT DO ^ 

The U.S. Govenment should have an intensive program - 
spending it's resources to recruit domestic workers 
at the prevailing wage that exists in that^area. 

The United Farm Workers «rould concur with the Select 
Commission on Immigration and Refugee Policy that: 

1) The application process should be streamlined. 

2) Remove incentives to employers' - Require employers 
to pay FICA snd unemployment insurance to H2's. 
Maintain certification by UOh 



ERIC 



/Sib: 



212 



3) Covtrnaent, t«ploy«rt tnd Uniopi ihould cooperate to end 
dep«ndenc« of «ny industry on H2. 

The Subcownittee ought to keep in mind, however, our Union* i 
history and believe th«t dotoeitic faro workers are ready to 

work, «nd that unacrupulous agribuiineaa eoployera should not « 
be allowed to recruit foreign alavea. Domcatic workera mcaning- 

fully engaged in farn labor, earning a decent wage, and living ^ 
a fruitful life will benefit the whole of American Society. 
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U.S. agencies ordered to admit 
400 Mexicans for Presidio harvest 
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MwMtm^ wnMK« »taM for a ■mU* torlM mi< Uk HamMloa mM te yrteiry toMi 

SSg ^y^^ gy'tyjSaraSS -IVUPWMiMMiHMrttrMiMvtral m«tMW«f«ra at)e«t tlMaunimum 

IZT^JSmSZXlSSSlSlSirS^X M«ucm AmffVM cVti gnm- to- wa|t W 12 to an iMuf cimnl am* 

^ JViw ^ 1^ du«i« tiM Gah^fiMMiMlM C^toobc atetiwHwItncMtoriraiUraadAmily H 
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cieARANCC ORncn 
nuRAi.MANPOWEn m mnn 



Frcsldlo Viillcy Farrcrr ^rcociritlcn ^ 

nm Blahcp, Irotldujt 

r.O. IV»: ^7*37^ Irosldlo, l"x. WAS 



All vork vlll p«»ld nt thv mU- or -vT^T? T^y lKn\i% 
v5»^ a d-ty por forkor jvU.'! In Ilm of housing. 



75653/.^ 



Fnnrvorkcr, Ccneral /.•ll •(»830lO 



5-1 >78 



Willi" 

•w i>*v .8 

) M T W T r 



-13-79 



5-11-79 ' 



1^ Nft. * Tyo« i«iv«^f^*f^ 



70 voi'kcr? i.-cix ^^fJ^ 
and to drive traqtcrc. 



until i-n-79 to j>cvfom ;^cai»ral fom vorki hocliin, Irrlcotinc, 



Tort/ )iiMH' iKrk i:»U'.Viml< < .1 is>\ < ch 1\«> vcck vcrl; jM^ricd* If ury or ull crcpu aro lor.t 
bociiui.o (>r 'tt of f'Od tlu lr;Io/*** Is Giot to Ikj held llnblc for the ccrjd'jtlon of 
tho cwilmet or Uio contlnnrncc c\ the /.O hour i'i«u:?mtc:o for each tvo wcfhji of vork* 



rresldloi Texas area 



»*. i.«Mti««*M I .ii'M»*i*«t *Virio>-"7 Housing r.voli 

tU« i«vd ncnc c.'«>lj(/ furnl^chcV. .M'llcatlon baa lx:cn 
Ettd» f or* fctiorjcVirmftt lorjj Tor JiOi'sliuj epprox. 11- 
!4nlt*<i hwiiln^t .iv/ttlA^^o In . 



Ihcd, or J»t. C-; i;S7, irc Ivilo, »y.WA5 or phone 
9l5-^ »'V:>v3r o: Tr. \\^t^w at ». H- ' *>-7wS 



Tcoat l«:ployUiut C(4.ulu::li*ii 
V.O. lox 547, Uooc, Vi vir 7/r;r 

C*K» Cc»rlron 



!vi5-/*/.5-5/.:V' 



»t» HO 



Intcrotnto 



in-, idont 
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1. tO: AV^ftr >mt Aj^mti 



J'ecofl, Tcxa- 79V72 



n |'AKA\'<]I MIM<mANIHIM TOK KUUAI. MANPOWliK 





4. OATC Of I5SUC 






Jrosldlo VnlXoy Forcers Aaa'a 

IV)x ir97, FrcaiUio,^ Tx. 798i5 

6 OtSTmiUTlOM 


lutcrr.tmto 





—JJ* Itjxloytii'nt Intcrviovcr II 



5-1^-78 ' 



MA 1 *l 
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CU AKANU- MIMORANDUM I'OK HUKAL MANI'OWKH 



Trxxt toi>hiy«c«l dumb* .U»'» 
Au.Hllii, tcvv* 7H7r'i» 



4 UAH 



7'»(rl?l 

I'rcshllo V.iHcy K.u«cr« A: 



-12-75 



"1 



i; OiailUUUTION 



;i.u*claClon > 
I 



.L_ 



5^ iH-i- olio ma tu '^V.-OO t» be.r» tiHuliMl lo vorUf uftcr two 

cor;>K'lc vc».lis of 
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A Coi.y %tt tJliM SMtcmmt 1« 10 be Attaclwa to tjch 
.UilciiUut'tl tuccrtftacc ami Iiicraucaca Job Offor 

In vt,.w of chv: *iacmori|y c»t.ibUshcd b.vac function of tht ^mnoymcixt 
S«rvU« 39 a no fc« IjUt cxch.inRc. Ch.ij: is, foru* for briuRlni: 

loftcUMsr CB»ai»>'crM .i>i.l JmO ncckcr*. ncJchor die CTA^ior the State 
aKttm-ic« arc ^iwr.iutor* **i\{he .icciiracy or truthfulncw of Inforititlon 
OMKnliuui on Job .,rdcr< i^uhaitccil by caploycra. Any job order iicccntcd 
or rj'iruUeJ upim l»y Uu- KS d.>ci» not ctMiHUutc ,i contractunl job offi-r 
...toj^Mch the VIA or .1 Si.au :.j;cncy 1« J.| any vny a pany. 

1 hereby aa&ur<nhnl^Uii:.jrfjakli»c comllti.»«» of «y order coauly with 
ainauublc KcJer.il ..oJ TFniur»t.>i,ug^_^ ,uno j.,,,^,, soc«rUy. 
hcnl h ;.nd «.nfcty f.ui, l..Wr comr.i^oKcrH^njl^m other c-pl«>t:K:nt 
rclatca laws: ;»n.| rh.f I vUl ptovidc vo,.y of IhTs^TkM^ntrrKC to 
ihc worker In UjU5h ur In SpautsU. If rhc v..rkor it not fluent oT 
lUcratc In En^IiMh. 

b^lnp. offcrca hy BK. ..ml .M-.it.iliw .lU the «.ucrl.il tcra* and condicUir. 



of the Job. 



M\ 7-90A (477) 



I oyer S I gu'intVV 



2-15-78 



Dcitc 



Judge OKs Restraihing\ 
Order Against Strikers 



TM MOM n m»^ tta trto 



_M if v3v rama. Ik, FmMiiVaa«rmlMN«Mn9W«if 



mpmr M- MmilM IN tarmt If a: 



Ml (ypf «( tNar. Ill r — ^ ' 



itJUDGE- 

(FromPmgelt 



MrMkilUrfViMDMrtct 
CiM n»«rti4li t* ftbM auM 



imUM miMJiM cMtnl. to 
IVtto iNwlieliti* UtntUM 
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itMiaibtbcMialM, n 9«tiM to mm*< m tat, 

§Mt*, tomr. a ft« (toMi 
MctfW tM UM. «to4t aai 
rata* «IM aiTtrrtir «uM«ii 
ikaertH. 

Ci«m to ^ WH4 Taaaa 

) rttla* affUUtai »Uk tito 

I "^rttiiiOtiUfy rar«tra 

A«««cUttornTt-Hia4tL »»: 
vaMl4iitoaWUitet}'«M 
At urWi Qf ftr* tlf tUrt I — 



to a4A<ttoibaMii»m at 




maUHMton to 
atoOralwaitar i i rt iwa j Nf- 
UPaM-UiOa WMatoJaj' 
iHM al lit WaM MalrttI 
F«4afal CaarC 1U« «Har. 

S;rtNca««aM«t4aaMjatoto^ 

ra4iral«Mrt«a My aa ftoal 
4itor«ito*UMa iavt jK toaa 
M»tfta«ilMMaii<l*U«N» 



I Picker-Grower Confrontation Sizzles 



t 



^9 



Five Jailed: Bond Termed Too High 



irrAui.ffmmnr 

mUm In tnpl*^, IM • fWm 



••4«f MM M MridM O 
VIM i* Jifl Tm94*f m •tkfttfy «^ 

Mkii (Ml VMI 1ft MmctM — 
cftMpltM H* ICMM avt f«r tto 



rtftrtt «rt MTiianjr riMM IMkimUm. 
tiw irfwic IUrf« tMM fmmniH: "U 
y«tt wmC to iH tiut IttonutiM Uma 

AectrMw to Un. HArrlHtM. Um 
WHrtMr* ««f« trmu4 vWto titty wtlkt< 
MltM* «( Ikl* U FtmM^ 9wm4 kf 

tM. "mty vtft Ml M tke MIk r»»4 
Uity w«r« Uk^ to wfttn U Uw fltMi 

Sht tkit itorWn. natr Uwtn 

to U)» (toUi -nmdir. ^HUtitoc tut 
Umr aK c*U «»l«r «Mt ixrtlac 1* 
ictm. llMttTt« ^t- Mrs. Ktrrti^tM 
mM tilt «<Mbtrt alN 4»«u«M tktt tltf 
grtwmHftlitntlHlMrukMN va|t 
gMrMto«4 iWto U « mrct Mmt e«urt 

M Um i»m tUM. Ck«rki rtm. 4i*> 



trtct 4imtor •( On InatritlM »d4 K»t< 
tf »Ui»Um Smlto. toM lit TlrMi t)ut 
WNt >ri4it tomii ii I ti >» kavt 
rfUy4 w »ir ti » to tfctt tr«ifc» cwttoi 
toto Uto IteUi Mvt M (Mr tJiM slwM 
kirtttten. ^ 

»m iUMp, irnUiH •( tt« rrtiUl* 
Vtihf Qmct AitoctotlM. reftm4 u 

M«MwWlt. clflciiU wiaUM Ul. attoT' 
My*f Mkt litn MM UMT Art sMlai 
guMtaet tnm W«*togt« 4N«t vWiter 
to ukt tNrt wtHm m Uw mrnm" Mh 
kf«4 vWittol •< m hkni tMrt 

Wyiotc tlw iwiitaM ant tftrttr 
f«r Um Utor Dt»»rtJMtt*i w«<« i»\ 
Wmt «vliMk to n rm. uM M« a 

ffct VKt rtto** wfeMi grtwm t ^ 

WyttM Ml «ac« Mtr t^d 
tj to M« tkit UN IU9 »• ki«r vift r»to ii 



WiM tott. ^'Aad it took! u lilt b.** 1m 
uM. 

But Mm4j)' ;u4ir WUtU« S. SmiImm 
ruM af4i.at cmtrt vtM k*4 

tik«4 thit they Ml/ W rHoirtd tt mmi 

tirtm ttu. 

AMHin$ to ftytmi* kUhM- r»to . 
thMiM b* fMaitorH by tte OtNrt*-' 

Uuo li DtlUf. 

M VUIum S KirrU. «)« 1»m4i te, 
DtUu CTA •CDtt, IrilMM that while ht' , 
wa« iM ret^tMlMt far M«b« tkit Urn 
f rowm Urtd attlM yriftf rito« It vii ip 
I't f :« wife j(M kaur 4ivlilto to kaap Uha 
•m oafaiat canflUftcr. H« »]«• till lw 
di4 nal Uo« that ifTMavNi vara AM to 
Zl PiM lat wwk aUW<U| ttoUUMi af 
tka (adaril court arfar. 

AsM ibtHit tha dUcreatocy. ftnmd 
aaM later: *'FraaUy tWra li laair to^ 
atan. TUa advem rau U a'aratty aaw 
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FRESS RELEASE 



UNTIED FARM WORKERS of AMERICA AFl^CIO- 

TEXAS PROJEa 

P.a Bon 1493 • Sin Juin, 7^ 78589 512.787-2233 



rot xmeoiATK keleask 

mi 29, 1971 



FOR ruFtmeR ihformatxon 

COMTACTr FCTER ELIKANN 



FIRED FARM WORKER STRIRER8 TO JOtM FEDERAL LAIOr DWT, 
IM COHTIMfT ACTIOH ACAI55T CRXfFtM ARD IRAJDr 
Anatdsr Kaatlva Sltdown 8tc£k« To !• Vmli ^^^^ ^ 

Tuo tmf warktra who l«d • •i^ <Jo*'tt atrlk* In th« Grifflm 
#q4 Bra&4 tUU* In Pr««ldio, Taxtt ••■rll«r thit v««lt w«r« ILvi 
V«4aaa4t7 an< thay plan to join tha fadcraL DcMrtwant ot Juatlca 
in a coatamrt action «R«inac Crlffln and irand, 

Anothar aaaalva alt down atcUt !• axpactad tod*y> 
Tha U.S. Attorney from El r««o Rauach t iUi tha conttapt 
•«tlon kaeauaa Crlffln «nd Irand broke • contract with thf Mexican 
ear* worker* thay hired ta wark in Fraaldlo* 

Laat month. Crlffln and Irand i«:^ltlonad tha U.S. Der*rt»ant 
of Labor and tha affice of U.lRratrQn and Na turalit.tton Servlcat 
for par.laalon to hire Maxlcana. Crlffln «nd Rrand cUUa4 that. they 
could Itat no American workara to pick melone In their flalda, 
iut 150 Mexican wotktr* hired by tha company con4ucc«(i « 
alt do^rn atrlke Monday bacauac Crlffln «n4 Brani fallad to pj»y them 
$2.»7 an hour, rafuted to pay thalr five centi a mile tranapor tatlon 
atlpand and rafuaad to Rive tha* their $5 houalnR «llot«cnt«. 
Itama ^rhlch wara Ruaranteed In their contract. No toilet facllltits 
or cold drlnklnR water vera provided for them either. 

Thar two fired workara are M«lquladea Lara and Jo»e ZuniRa of 
OjlnaRt, Mexico. 

Flva United Tmf Worker Union «emSere ware arraated Monday. 
-30- , 
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Possible Fariii Work Violations Probed 



SM.oS7W««A.««wr«llrM« nit frAw tlM lUHl»(H UJI M 





M. t«IM»llH MM iittilmMKtit 



VMM «M inw i( i Mml Mft CM- 

MMkt MMITMIMIMIIM 

ViSlV ttflMCnipMlM- ^ 
VMMllOLMillMVVMrd 



I k Miir MAT W MP 



mrft lift wii 

||M.''tlW«auMU«!lU4 KtMwr 

UM U4 m tMl»W4 wtU IS tN ff 

li MUry KM mH Iff UtM Mftwu 
*ftrt*f*." M*< Kind ffiyllllH 
''IKMM iMcrfM l*«*4 urM tilM 



M lBlll< t>1ttitl|M>tJ J *" MAMA, 

vlu» to IM TuiTKaiSm^^ ^ Vnr turn* OM UN riMMt* 

L*MM FiM ^artftf I f«**«*M MM *tUf M •Mlwl ■ M 

rr*ii|«v»u*rrtnimAuituuMiUii twwu^ w Mtr •a*^ »» mc » 



.SANAMOILOSrANOAKO 



^PRESIDIO- 



»ANAK0iLOSTAW0AHD-.Thu,»<4y,Jvft,y.|»7^,,ZA 



lMfeNniM«kr. i l WM M >■< MM Mfttwit <u:Z. *««-W*««MMINlMH'- 

.9* MM tMM •«t«l«ri»MWMMM 1>IMM<urrMMteC^ ^. 



rji! ri*i£iSfSb^aJS •■KKtiis^^ jMnr^M^H.^^ • 



VMMUktlMrtm^riito fMMMVMfc. ^ 



"-'-Taita arwjs ; 



'ERIC 
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Law Enforcers Pressurea 
HTo Take Sides In Presidiq 



1, «W|nMt wmimt^ 



'^*^S:fc5&. jrrsi*^'???.'?!^ Stfwja-a..-..,-. 
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ritBSS RBUASE 

.UNmED FARM WORKE^of AMERICA ARUCIO— 

TEXAS PROJECT 

P.O. Box 1493 • Sm Jumv TtxM 78589 512-787.2233 

^Sfv'T^^iiP rOR FURTHER IKFORMATION CONTAa: 

mY 1. X97» PCTCT ELIKANN 

PRESIDIO aowas err tekporary resthawinc order 

AGAINST StKIKlNC FARM WORKERS 



A ttuporary rMtraining ordtr r«<iueat«<J by the Presidio Valley F«riicrt 
AftocUclon m» gr«nttil Friday rtitralnlng strUlng mlon plcktrt fro« 
emitting «Qy 112t|al acta* 

•*Wt htvta»t iotm tnythini Hltt«l nor do v« pltn to to I don*t tta why 
thty»r« bothtrlng tht courtt with thU typt ofocdir," United Fam Ubrkcrt 
Union organUtr Jott Saldana gald. *'U*t jtitt sort hartaiMnt. 

Tht ordtr tigntd fey Faw s At*oclatlon. Vict Prtsldtnt Vtrnon Hill 
a Hltaion tttornty. wat granted by Judgt Ceofgt H, Thurnond tf ttr t weeV of 
ttrlkt activity by the atlon plcktra. T))t htarlng will bt July 10^ 

Kill tald tht growrt in Prtsldlo wtre loilng $1,000 a dty* but earlier 
Oth»l grand lald tht ttrlke activity had no effect whattoevtr on his melon 
field! In Preiidlo. 

l^t ttrlkt activity btgan last Monday whtn IJO Ktxican vorkera hired by 
Griffin and Brand conducttd a tit down ttrlkt becaust Griffin and Brand refuted to 
P4y tht« $2.>7 tn hour, rtfused to p*y thtlr flvt centt a tilt traniportailon 
ttlptnd and refuted to Rlvt thct their $S dtlly houtlng allotmcnti, all Itema 
which wtrt guartntted in their contract. Ho tolltt facllltUt or cold drinking, 
wittr were provided for thea tlthtr. 

Flvt Unlttd Far« Worker union organlzert wert trretted that Hondty ft? 

alleged traffic obttructlon and later reltated on $1,000 bond each.UFW tttorney 

Antonio Co»et ttid tht $1,000 bond reouetted waa txtreae tnd exorbitant. 
-HORB* 
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l« tU IKWt, 



MUWc«lk«Mr4«*7Uk**tf«LM»tf» vM JaO. Umt* rt«|kt wiUMr 



Judge Makes Ruling 
On UFW Wage Hike 



IMM rim ««««n dftiM crWA 
«IM lvia« a Irui Mi GrilAi Ct. • 
T>«^ iMM ki McAfk*, 

rStnl DMfKt hi « ru« u 4 MttMr 

IMS.** 

ftM I* COi MM. **0I mrw Itit ndtfC 
MM mU iftirv "vu MM «mA1m 

««« Mi IM tti Mww rm 4i« I 

tte DOt M CMt rr«r Um ■itur ttd 
Htm Tiiiiwi U>«HJ rtu naiM 



Nwimtlrtir tfinU wurt niUM UHi^ 
at M«t WW tk* VMM ««di n( 
vMMttMUMrtwtf. ^ 

;ia BtfTtMtA • vrw ittw 

rmiiii iMl, *^ |fiii « * ktr« Ut 

Mi MtAu MilMUl Utm ••rtfrt. 
•i«t UU HT kMT tv«t UM^ tt»i*rt 

JUt» S«MMU* «ri« M U 

fit*. 

Ui, 0«»*rUMA( V Ul«<r fl<«r«i Un 
yMT UM »M»to tannuAC mp* » Uu 



■htruiwii*.*' I 

a»:TU£tw tlK (Uin<i tka Urw*i . 

U* iMUSatKn «( pMUM* t«ku U At 
btUi hr vtfkft ui U« •vitUkibg^ d 

nt vito* Uvytf ut(* «n« *t Um UTV* 
•«mttii urftu" l«M ik« kt«A4 Mi 

vti^lMt <;rr^«UMJ 4Ai MM at M 

(KM! KiM. V Irtai ifti GnttH a^ 

•iMAl «c;uur« vM r*«Mi.M 
ftJtMW, lf» • » nwM kwiuM tb«y i«1 . 



•«i«ir.Hfiiu 



-Index- 



CnttrlAlnfMnl 



1«A 0»» 

tiA K«ctr«». 

»IA S#Wt»... 

4A WMtA^ft . 

.... IMSA WlAdmlil . 



3i 

7A 

...•two 

«A 



NHTt PMT IKit* '1 



22J 



Slmw*.>II H »I HHM WWtWK»<Uitr«WK» 



Hogan's Heroes' Star 

WMinAl Bob CraneFiiund Dead 
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Un|pn men arres^d in Presidic 



PRESIDIO FI«#4iJit«tt or- 
laftiier* (ornhv Umted farm 
Work«r«.<r union wfrt irrtilfd 
Mtnd^y mornlog ouUlde « cdnu- 
t«uH tktd wh«rt tvro truck driv- 
«rt ut4 they wert b«4ii kMt 
from driving iway wlU^Utlr 
iojdvd trucks. * » • 

Tli«y..Wer« clwi 
structW^MrtftM 
thtPnIidUCottot: 

Acw%o«| Prttldl 
llJtCiMk. 

Pfl*E»k«iui»a 

Um UPKl tlftct la.S«L>)M». 
uM t^klNtu ctmt atattt aCu 
kMir ati^lM wtrktrt TiUifVr 
tk« fteM \iiiei«ijitog •! u».d»- 
|rt«_k««t M^^Cfl drUklsf 




He Mid GriUin 4 Brand, owner 
of tha ^etd. wa« paying the work, 
ers^ms ao hour Instead o( the 
12 17 aft hour contract price and 
thec«mpim>- had aot paid a 
duykouilng allotment, 
nrtaldlo Couttr Sh«ri(( Rkk 
V^TNmyMn ctft|lr««4 tkt (tvt 
^'AMi«ft men In Jail, b«t rt- 
»«d It comMUtuiiher.^ 



through a gatt privatt prot. 
Xy Acosta aald tht five had b 
in FmidM a week. hoMinc 
matOftca la'a Catholic church . 
aMaUag^ta Ut workers in 
(ItM by a land IH*krr aysti 
The five wtra IK employed 
OrUiui 4 Braad. Acoua s^ld, 
I ' Tha nvt wto vera Jalitd w 
ftUaaunad.a^vjoaa Salddna. 



rU My ><##ig%*^*»^*.>McAnen: RodoHo Sanchet. 
^f^m^ft^mmff^u^ JaatftVaides. u, 



- •i*^L*fSL^"^»**ii*<W.'Juia; GU4arla*ilmeQlt. 30. 
Mt^amp^ why mm wort tk$ doiy - . dalgpi aQ4 Jtnafllno Pernand 
•aaa: irmiHUla Mid ttay had' 4rRldAl|a. ^ 
batn gtlhertoi caauioupti witb Ellkann callfd the tl.OOO b< 
;.*Mifr«artartliaaaUaaantaiat ' ' 
^1* kaaw (ham kaUar *. . ^ 
^^AcatU Mid thatti%*trvH( drlv. 

^« out aa tht ooaa 
kad prtveattd iht<r tracks 
laavkig aflar*tkay>drava 



^lactd oa the meo "ab>oiut 
uakctiavabia (or that kind of 
fensa.'* Aetata dafanded It. t 
lag lie bases tht bond on the .n 
imuRi Oat* ^hk)k la ii.ooo to 
,clati B mlidameanor. 



TMes.,June27,'78 SA 



XJFW Continues 
West Texas Strike 



PRESiDia TtxtJ tUP»» 
Tht United Farm W»rt«n 

tnon >«ll coftiwue W « 
\mubltr»tWJtnrtmoUwt« 

TtjM irowtn prt\»« 

(kvjur* «ur and i<k<tu*tc 

J'lvr urw memben IHKd 

m uiific dunni a «nke 

today on bood 

>t>«y t«>»<^_^- 
^nll Rick m>mp*oo in 
Nteria "Fivt pcorU ^ert 
Kc«d d tioUlmi the Uw. 
ft\t -tft armted. ti\e wtte 
oihWlfha tended autajvcl 
Setaww fallal ihem art 

The UrW. In ini 
ojCTrted lirm ttnke activity 
^ Tfiaa to 

ttm Mexican »hcM-«»J« 
dT thdr toka Monday. c«n; 
laTic 



riiifiM aflKk •( waitf tftd 
EStfKimkaaaUwtejnpeta. 

•1^ w«cke« •«« 
MaKit*a«(I»ciUlie«and 

t aa IM ipoktsmaa cm 

; Juan "T^ r>*« •il^^ 
I jMwrtiact tony 



limwwtce." . 
Srt un(kr «Mch ««dit»oni , 

the ««cken » tfj " 
SjnimW»ico,-~>dMy j 

^ tST^oke^jaft 
tllMd Crtinn and Brand. 
SSd ky McWWa H.jje 

iL Crw«t VaUty'a Urte« 
Toweri and ^^2!X?r^ 
ir » hour. M U)a 
^ \it miftlnwm «»t* " 

Tbtiao«tcaaWt\«t.kJln 
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Senator Simpson. Ms. Bower, please. 

STATEMENT OF RICHARD J. GOWEN, VICE PRESIDENT FOR PRO- 
FESSIONAL ACTIVITIES, INSTITUTE OF ELECTRICAL AND 
ELECTRONICS ENGINEERS 

Dr. GowtN, Thank you, Mr. Chairman. I appreciate the opportu- 
nity to discuss with you the proposed changes in the Labor Certifi- 
cation Act. I am vice president tor professional activities of the In- 
stitute of Electrical and Electronics Engineers, a transnational or- 
ganization which is the world's largest technical, professional engi- 
neering society. I am also the vice president of the South Dakota 
School of Mines and.Technology. 

In my position with the IEEE, I represent the professional inter- 
ests of some 215,000 members of our organization, 165,000 of whom 
reside in the United States, the remainder reside throughout the 
world. We are proud to number among our membership, the 
world's leading engineers and scientists, in the broad fields of 
modem electrotechnology and associated basic sciences. 

In the United States, our profession has been subject to peaks 
and valleys, as shown in figure 1. My concern today is to focus on 
some of those fluctuations and the concern that the Certification 
Act has on such changes in employment. In particular, these fluc- 
tuations are. dominated by defense and research and development 
spending changes. ^ , . v . i- 

While we fully endorse the concept of employing the best quali- 
fied person for any position, we cannot support practices, however, 
which allow perhaps less scrupulous employers to hire alien engi- 
neers at lower salaries than paid to similarly qualified U.S. engi- 

IxK my appearance today, I wish to bring this probleir to your at- 
tention and present the view of my colleague professionals regard- 
ing a desirable approach to the problems we see in providing the 
United States with the most qualified engineering professionals 
possible. , . , 

We are concerned because we are becoming increasingly aware 
of the perhaps unnecessary and improper use of the H-2 category 
for professional engineers. We are deeply concerned that the re- 
moval of any existing controls on the entry of foreign engineer 
will increase the career instability of our citizen engineer work 
force. We also feel that engineers coming to this country temporar- 
ily, to smooth high peaks in demand, should be accorded compensa- 
tion equal to that received by U.S. citizens for equal work being 

We acknowledge that our Nation*s industries must have the 
manpower needed to increase productivity and to, maintain a 
strong technolc^cal lead. At this time, there is a growing aware- 
ness throughout our profession of the need to assist in retraining, 
educating, and improving our quality of engineering professionals 
throughout the United States and throughout the world. 

We are also concerned that the loss of controls will undermine 
this program very severely. We favor retention of the present 
system requiring individual labor certification for aliens seeking 
approval of third and sixth preference immigration benefits. We 
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share the view of those who feel that the labor certification process 
often is excessively slow, but that is a problem which can be re- 
solvedly changes I would like to suggest a little bit later. 
* We oppose the change which would aOthorize the Secretary of 
Labor to use labor market information without reference to the 
specific job opportunity for which certification is requeisted. 

There are many classifications of engineer^ and ^ach of these 
broad fields contains subspecialties. For example, IEEE member- 
ship is divided fnto 34 technical specialties, each of which contains 
subspecialties. The engineers skills are in some cases transferable 
from one specialty to another. Therefore, to make any blanket de- 
termination that there is a shortage in electrical engineering could 
easily be erroneous in specific categories. 

Certification for specific job opportunities minimizes errors in 
labor market determinations. We have provided a table which iden- 
tifies the changes in our profession over the last 2 years. This table 
shows that there has been a marked variability within the needs of 
engineers in various subspecialties. We find that there is a transfer 
back and forth between those subspecialties. We would like to see 
that encouraged. 

We oppose the proposal that the Secretary of Labor may waive 
tKe-requirement of a specific job offer in the case of an alien of ex- 
ceptional ability. As previously indicated,* we regard the require- 
ment of individual job offers and individual certifications as a nec- 
essary attribute of the labor certification process. We ask that this 
be maintained for alien engineers being admitted as immigrants 
and as temporary workers. 

Under no circumstances would it be appropriate to put determi- 
nations of alien certifications under the control of each State with- 
out reference to the national manpower supply. Engineers are a 
national resource and an individual State search would fail to keep 
up with the level of our opportunities. 

We feel that creative solutions can be found to expedite certificar 
tion processes within the IEEE, as well as within other organiza- 
tions. Thero are salary surveys. The salary surveys provide a great 
deal of detailed information concerning geographic lc>cations, the 
various types of engineers that are available. 

We propose that guidelines be prepared both by INS and for the 
Department of Labor that would authorize immediate certification 
if the normal processes were followed, with advertisements and the 
position request, that would show thajk the person that would be 
hired for a position would receive salaries at the 75th percentile as 
reported in engineering salary surveys for a similar position. This 
is a significant commitment in salaries and would show that the 
person would be hired at an adequate level commensurate with 
qualifications. We also would recommend that there be an immedi- 
ate disapproval of any certification for a person who is to be hired 
at less than the 25th percentile. 

We wish to see that the best qualified persons are available, and 
thank you, sir, for allowing us to be with you. 

Senator Simpson. Thank you. Dr. Gowen. 

[The prepared statement of Dr. Gowen follows:] 
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Pm>AR«p Statehent OF D«. Kichard J. Gohem 



' Mr. aultm«n and m^bbtro of cht Subcoopicctt, I appraclict 
this, opportunity to diicuit vlth you the propoitd changii In tht 
Ubor'Ctictlflcatlon Act. 1 «o Vlct-?reiidtnt for Frofcisl^al 
Acttvifcl«»^ of ^tht thitltutt of Elj^ctrical and Electronic! Enslneert. 
(ICSC), * traninatlonal orjanliatlorf which la the world' • largest 
technical, profeiilonal anjlileerlPR. society. Our aecberi are 
exp«rtiffln the research^ dailRn, dcvelopaent, and application of 
teclmolofy In the areas of energy, coaenmlcetloni. transportation, 
and blonedlclne as well as nunerous other fields. ^ 

In my posiJtkon, I represetit the professional Interssts of the 
215,000 aattbers if the IEEE. One hundred and alxty-flve thouiend of 
OUT Mttbers are^ln the United States, avid the renalnlng meobers ara 
located eisevhere throughout the world. We are proud to number among 
our mambershlp the world*s le9<*ins engineers. and scientists In the 
broad Melds of modern elect rotcchnology and associated basic sciences. 

In the United States, the profession we reprsient experiences 
chronic hills and valleys of eaploymsnt opportunities as shown In 
figure I. Thsse fluctuations are predoninently tied to government 
spending In defense and research and dsvelopmeS. While we fully 
endorse the concept of employing tho best qualified pefson for a 
position, we cannot support practices which allow less reputable 
employers to hire alien engineers at lower salaries then that oaid 
to similarly qualiUv4 U.S. engineers. We find that durinR periods of 
Incrassing demand for engineers and scientists, there la a tendency 
to increase the hiring of aliens which can decrease employment 
opportunities for the older U.S. engineer. 

In my sppearance todsy, I wish to bring this problem to the 
sttention of -the Subconiaittee and to present the view of ny colleague 
professionals regarding s desirsble approach to the problems of 
providins the United States with the taqst qualified engineering 
professionals. 

*M are deeply concerned that the removal of any existing 
controls on the entry of foreign engineers will increase the career 
Instability of our citizen engineer workforce. We also feel that 
engineers coming to this country tcmporariJ.y . to smooth high peaks 
in demand, should be accorded compensation equal to that received 
, by U. S. cidrens for equsl work bei^g done, Wltfrt>ut controls, 
conditions will lead to the discotirageroent and disinuaionment 
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AMong our U.S englntttlng proftiiiontU and alien tn$xne«rlng 
professionals. 

Ve acknowledge chac our ntc ion's industries oust htve the 
aanpower needed co increase productivity and to a&ainCain a 
strong technological lead internationally. At this !;ime, there is 
a growing awareness that our technically-crained manpower is a 
valuable resource deserving greater attention. Programs are being* 
conducted to ,det«rtiinc cx>re efficient ways to utilize, educate, 
retain, and retrain engineers for industry. The loss of controls 
on foreign entry will undermine titiese very deliberate efforts to 
Itsprove the oanner In which our critical hunan resources arc 
oanagcd. 

I will address n^yself today to aspects of suggested changes in 
the labor certification process proposed In the Administration Bill, 
S.1765, and propose changes in the certification process of tctspor- 
ary workers. 

We fjvor retention of the present ?ysten requiring individual 
labor certifications for allena seeking approval of third and 
sixth prefe^rence iosnigratlcn benefits. Ue share the view of those • 
who feel that the labor certification process often Is excessively 
slow; but that is a probl-im wnich can be resolved by changes in the 
processing of certifications which we will discuss later. «fo oppose 
«fhe change which would authorize the Secretary of Labor to "use labor 
oarket infonaation witi>out reference no the specific Job opportunity 
for which certification is requested.** This proposed change, in 
regard to the admission, whether tesporary or permanent^ of alien 
engineers, is a iiatter of deep concern to tht XEEE. and we oppose it 
as detriaental to the Job security, cozooonsation levels, and career 
stability of U.S. engineers. 

There are taany classifications' of engineers (e.g. pctrolcua* 

industrial « taechanical. «tc.) and each of chese broad fields contain 

specialties. For example, IEEE nwnborship is d4.vided Into thi'-ty- 

i , 
four technical specialties, each of which contain? subsoccial bies 

The engineers skills arc. in soiae cases, transferable from one 

specialty to another. * Therefore, to make Any blanket detcnainacion 

that there is a shortage in "electrical engineerins" could easily 

be erroneoMs in specific categories. Certification fbr specific Job 

opportunities minimizes errors in labor oarket determinations. The • 

.attached table (Figure 2) illustrates the differences in demand 

among electrical and eledtronics specialties as measured by the 

differences in salary increases over a two year period. 
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Tht t«b^f« thov* Hilary aiff^rtnctt btcwesn 1979 «nd -1931 for 
twtnty-ewo sptcltltlct. ^ The •«l«ry incre«te« rangt froo 27,6% for 
cooputtr hardware tnglnetrs to 7,1% for power generation englneeri, 
«iJ incttest that falls to evtn keep pace with inflation. Thus, 
.whlU IC is clear that tooe tpecisltits have incrtAsed 
thalr salaritt to cocapece for qualified engineers* others can be 
in a stata pf^ Ittaenlng dsaand. 

V« oppose, the proposal that^ the Secretary of Labor nay 
waivtt the rtqulrenent of a sptcific Job offer "in the case of an 
alien of exceptional ability." As previously indicated, we regard 
the requlretaent of individual 'job offers and individual certifications 
as a necessary attribute of the labor certification process. We 
ask tnat this bt malnrained for alien enginters being adraltted as 
ioalgrsnta and as tcxaporary workers under H-1 visas. 

Under no clrcunstanccs would It bt appropriate to put deterwin- 
stions of alitn certifications under the control of each state 
without rcftrcnct to tht national manpower supply. Conditions of 
tht engineering Job market are tuch that one state mav tcmnorarily 
bt exptrlencing a severe shortage of engineers while another state 
has an oversupply due to local economic conditions. Recently, for 
txaaolt. engineers in the' Detroit autonotive Industry were laid off 
whereas artat In Texas experienced a steep increase in demand. If 
foreign tcaporary workers were allowed to fill Texas jobs before 
Michigan enginters could relocate, hardships' on U.S. workers would 
have cont;inued for a much greater time. Our manpower supply must 
be exaalned as a valued national resource. 

We feel that creative solutions can bt found to expedite certl- 
flcatioit processes. Guidelines 'can be made which allow the certify- 
ing officer to more quickly make a determination. In the case of 
engineers, for example, salary surveys are conducted by several 
organizations such «s the IEEE. Salary ranges are Riven for numer- 
ous Job classifications in various geographic areas. 

The salary surveys provide a current resource of information* 
that could help to speed up the process of certification of 
need for a particular employment position. We recoomend that 
consideration bo given to providing a guideline thaj^ Immediate 
ctrtificAtI ^n be made for positions that arc supported by 
evidence thjt the alien is a ((Ualifled applicant under existini; 
procedures, and if employed, would receive a salary higher than 
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Cht 75th p«rctnciU r«por(«u io •nslnterlng salary surveys for 
a similar position. Slatlarly* we ask Chst a guideline be 
established that provides for the ItRaedlate denial of certification 
If the salary being offered the alien Is less than the 25th 
ptrcenttVe of that being paid for similar positions/ These 
guidelines would provide one way to expedite the cerClf Ication 
process while ensuring that a qualified engineer will be selected 
Ve would welcome the opportunity to work vlth the Department of 
Labor to doteroine acceptable and core efficient ways to process 
certification applications. 

I thank the Subcotoalttee for the opportunity Co present 
our views. 
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nauK 2 

SALARY GROMIH v$ PRIKARY TECHNICAL 
COMPETENCE FOR EE's 

CATEGORY 1981 «£AN IQ^g HEAN X INCR 



HINI-COHPUTERS 




$29,952 


18.1 


n 1 Lnw^LVrirv 1 


35, 95** 


28,58** 


26.7 


COMPUTER PERIPHERALS 






17.8 


DP 5Y5TEHS INTEGRATION 




32,069 


18.7 


HARPHARE (COHPUTERS) 




27,237 


27.6 


SOFTWARE (computers) 




28,529 


16.9 


TESTi MEASUREMENT^ INSTAi 




30.088 


15.6 


COHHUNICATIO^ ^ SYS t EQUIP 




32,^168 


19»0 


NAV/CUIDANC SYS t EQUIP 


37,780 


32,708 


15.5 


ELECTRONIC WARFARE 


'37,152 


31,09*1 


19.5 


INDUSTniAL LUNIKULa 


3^1,822 


29,831 


16.7 


COMfONENTS t SUB-ASSYS 


39,569 


3*1,205 


15.7 


AIRCRAFT, HlSSaLES, SPACE 


36,759 


32,869 


11.8 


MEDICAL ELECTRONICS 


38,589 


30,*il7 


26.9 


INDEPENDENT RlDj TEST 


37,iiW 


3*1,53^1 


8.3 


GOVT AGENCY t MILITARY 


3ii,837 


32,*»35 


7.*l 


INDUSTRIAL COMPANIES USING 






19.5 


ELEC PRODS IN MFGj RtD 


39,^139 


32,991 


POWER GENERATION 


35,868 


33,*i79 


7.1 


POWER TRANSMISSION 


. 33,990 


29,337 


15.9 


POWER DISTRIBUTION 


32,2W 


29,626 


8.7 


POWiR PRODUCTION 


37,561 


32,117 


17.0 


UTILITIES EXCEPT POWER 


38,852 


35,223 


10.3 


AVERAGES 


36,659 


31,680 


15.7 



SOURCE: IEEE 
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Foreign Engineer Group Due Soon: 
Thousands Of Filipinos Seek Visas 



*At tW* tiM, tfwr MiM raHMT Mt 
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MMt MttU •Ml* * iiyUlM OlMi'l 

<i»et«r. IMnft AI««n. 
AUura^ •ftMjr. vUdi kafu 

in U S hMfltali MV«a ytara ig*. 
•4v«niMd riMnUy Um it «u]4 •bUia 

It • 'mi*M< r»4ucti4a ia wacM^" 

CMifVanto^M thitiMM i« kk imU 
•fflcf MiSUY«fuCrMk BouUvftrri htrt. 
, h«wrvfr. tht ia^yMT^M FU)»tM>k*r« 
mtrtareiMur hMiUt«i. «iU tbtn M>4 
thAt hit pMfU wwtM ia at "Um 

5r«vaiiiaf itarting •liarjr, ikaut 
30000 T 121.000 I XMr~wh«t i 
•Urtinf EC MuM »•kt^M( mtt afMi' 

"But fortlfnm wkt want la itoy htrt 
will wark twiot a* kar4 far iKtir tw 

Sltytrt.-*' AUura aM«4 "Aa4 4aa*t 
»r|rt. thttc Mn havt K«4 flv* nan af 
tiptnt nc« ar Mara m thatr (WUa. 1>m 
kaM |tU tha ktfiaflt ifthat witbaut ai- 
tracaat* 

Ataurm raintW aut ikat. ia tha Phil' 
i^t>a*. unaaiplayMAt u ruanitkc at 34 
Hrttnt Momvtr. tha ftva mMjtr aw- 
fiMtnng KhaoU cafiUnua ta fiMuau 
akMt 2O00 BSEEa a yaar. 

"^ra an 100 aMliMAU far a«af7 
*n{\&a«nn| )»k in tM fUliffuaa,* M . 
Mti 'AA^kfyauYatu^aMUfhtafH 
ani. tha avaraffH akaut t300 a 
■anth Naw. ir JTM vara aM af thaaa 

Rjt. woul^l jrau ka haMy ta wark ia 
r U S far tva* tha mmlaua waga. 
kt alana tha 1 1 300 a Matk (uthar laaa 
than t20KJyw] thajr wtll acMalljr aan 
hm* Ta tna tyytcal Filt^M *arkar. 
AmrrK* u haava*." 

Starad la tha mamry 4iakt af a Tlt5- 
10 ia Oam'i afflca ara kja4ata* af 
thMttanda af tngt Mm an4 tachniciaM, 
batk anilijrH aiU uiiasylaTa^. ia 
MimU la aiiitw*. atvaral kuiWbW 
FilirutM waaaatly warkiag aa aaiaa- 
wava pnjacu im 9iu4i Arakia. a«4 
withiM U lauRigreta la tha UA. «ra 
avuUMa. . 

U tha laat tna ai4 wa half yaan. 
Onuu hMyUcA^Mrtthta JOOnlirlM 
anxinaart tai tackaiclAM Im Sauit 
Aiaku far Callina ftntaaa latarmatlaa- 
al.a^viaMitf Rack wtll UtarMtlaMl. 
Ftftr Mara ara Mw tarauu ta CalliM 
haaa^uaitara taTaMa. wkara thay mil 
anirrfa trualnf kafcra CalUaa ahipa 
tha«UiU»iOw<»ff> H >i i 't«iataoA 
Araka. 

Btfarw tha Aral katch affcralgMn a^ 
n*«* u wark tai tha VS.. 0ml «iU 
aKain tha H- 1 via**. ftaJ far aM yaar. 
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Tha cUa»t aai»^>y ia cwrMtly ra* 
wiavUf tha Uiivitfttal apflKauaaa 
ChaatiM af aualiftcatkM ta4 rafar* 
aMMlft Dm nuIlyyiMi a»4 PaUa4 wUI 
ka 4aM ky tha iia ne tiva anhaa- 
W TIm wm. wha arill all raativa ihar< 
•ugh ahyalai axaMlaatiaM. ara ia 
thttf UU 30i an4 aariy 90a. 4a4 ara 
praMauMfttly uiUMrnad UixUr iu» 
tiva law, tha Filt^nai ara abligaJ la 
aaa4 90 yararat af thair wagaa tiOvar ta 
Tvlauvaa at haaM ar ta a tmat aaaauat la 
tha nUIir^uMa (antral hank 

CangTvaa i« currantly caniiMnag 
amn^ing tha IsmlfraUan law u aaaa 
tha pracvraaMnt af H' 1 vlaaa far akillad 
lataufnuiU fa accu^tiana *a4 prafia- 
aiaaa whara thtra u a actmty 

UiUtr tha fftaant law. a prmB^iy^ 
aiaflayar lautt ^va.an a taaa-by-cAta 
kaaia. that tha jak cannat ba AIM ky 
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•Malrta^yinthaUS Thaaa^r 
wart can tak« u Uni as II aMCithi and 
caat thauaaA^a af ^Uari in lagal faaa 

MouttM VI«M S«*n 
A Mw yracadura i 
AiMiAiatrattaa wauM 
tha iatfivMua) cartifScatian In<tta4. 
th* l>tv«mMat af LaUr wauM publuh 
aa aanual liat af aecuaatioaa whtri 
labar u in ahm au»f ly H< 1 viua wou)4 
ka rautiMly graiitM ta aay luaUnaJ 
faaraiftiar^ 

Tha tatal vmU far luch vtiaa aught 
•till ka liaut«4 <un4ar praaaot law. it u 
fM at 54.000 a ytar), kut aMra af tha 
H'l iaamlgrinta wauU ka tncinaara 
v4 athar gtautnaly Karaa fraimian* 
•la. UrUar tha y raaa n t in4iv>4ualit44 
nataH far irtntuig tha vtaaa. aiuch af 
tha ^uaU ha< kaan uaad vf ky "Wdtr. 
juMMra*— 4r4inary aliaaa oaatftf in aa 
^ukilua cartincatiana U "acaaMaw- 
4aU" ralativaa ar fhcn^a. 

Narth AjMncaa f*Ma»ant Simaa. 
a WaahingtM haa4-huaung flra. haa 
' alMaa ia w«rk 
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Foreign Engineers Coming: Pay Scale Questioned 



n;BfMt»ft«Ut7. ••♦t ewif ••lt« 
•«J4 w«M to f»U tU U«t trtai«)M( 
(m« the IUu«» I«»»C«i>« *^ 
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' «Wt um4 t* wark antk «a«th«r Wdr 
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Senator Simpson. Mr. Romo. 

STATEMENT OF JESUS UOMO, DIRECTOR, FARMWORKER RIGHTS 

ORGANIZATION 

Mr. Homo. Thank you, Mr. Chairman. I arn here representing 
the Farmworker Rights Organization in Florida and the Arizona 
Farmworkers Union. 

At the outset I would like to state that we do not favor either the 
H-2 program or the guest workers programs proposed by Presi- 
dent Reagan, and we feel that both programs are but a subsidy for 
American agribusiness at the expense of the farmworkers of this 
country. Our testimony will focus on two questions: Why does agri- 
business prefer legal temporary foreign workers to domestic work- 
ers; and the second one, What effect would the temporary foreign 
workers have in our economic and Rocial-political structure? 

Agribusiness prefers temporary foreign workers because with 
them it receives a greater economic return by using congressional 
exemptions, exchanging with the sending nation's workers who 
become injured or otherwise not productive, and keeping wages 
and working conditions down on the threat of deportation. 

To illustrate, we shall point out to you an agribusiness document 
and several instances where the companies have exercised their 
power and political leverage to control and use the H-2 work force. 
In December of 1979, the Florida Fruit and Vegetable Association 
presented a statement to the Select Commission on Immigration 
and Refugee Policy in support of its H~2 program in Florida. The 
document revealed the following cost figures for an H-2 worker, 
which were calculated onlj; for Florida and were based on a sugar 
cane season of .140 days, with workers averaging $150 per week or 
$3,000 for the season. 

The FFVA calculated a total cost per H-2 worker of $551. The 
document then proceeded to point out the cost of providing the 
same employment to domestic American workers. The document, 
however, provided only the unemployment compensation and social 
security costs. We added the free rent for the local workers, the 
loss of board and meals, transportation to the fields, and the loss of 
domestic workers transportation costs and advertisement, and we 
came up with $694.90. 

According to these figures* the Florida agribusiness saves ap- 
proximately $143.90 for each H-2 worker. These figures reflect only 
the initial savings in the maintenance of a captive work force that 
oftentimes does, not even know how much it is being paid. 

Some of the workers the* we have sent into sugar cane have told 
us of how the companies make them work for seven to 9 hours per 
day and then would pay them with checks that reflect only 4 hours 
of work, in order to keep the wages down and still maintain compa- 
ny records that showed the minimum adverse effect wages mandat- 
ed by law. 

Additionally, you might have noticed that the sugar industry has 
not inclddecl in these cost figures the unemployment compensation 
insurance. The companies do not pay insurance for disabled work- 
ers, deporting them instead. And all of the on job-related injuries 
are treated by company doctors. 
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Besides the disabled workers, the companies also deport any non- 
top productive worker, and any potential dissenters, exchanging 
them for new workers from the sending countries. In its efforts to 
take advantage of the savings afforded by the importation of for- 
eign workers, the companies engage in opeii discrimination in re- 
cruitment and employment of local workers, alleging that the local 
workers are either not experienced or do not wish to engage in 
sugar cane harvesting. 

In 1980, we had more than 4,400 workers who applied in the city 
of Miami in a high school stadium for jobs with the sugar industry. 
Only 1,700 of these workers were accepted. The rest were either re- 
jected outright or not notified of employment. 

Of the 1,700 workers who were accepted, only 98 finished the 
season. We spoke with the workers to find out why they had not 
finished the season. We were told that they had either become in- 
jured on the job and had been told, after visiting the company 
'doctor, that they no longer had a job, or were^ simply told that 
there were no more Haitians allowed to work for the company. 

This year the industry refused employment to anyone who had 
either interviewed and had not been hired by the industry or who 
had been hired but had not finished the season. The result is that 
none of the 4,400 workers, with the exception of the 98 who fin- 
ished the season, will ever be eligible to work for the sugar indus- 
try. 

The same is true of the workers who actually engaged in employ- 
ment with the industry. We had 38 of them this year who started 
working and actually had to go on strike, protesting bad working 
conditions, bad living conditions and the discrimination against the 
recruitment and actual employment of local workers. 

In 1968 152 workers protested against the company for the condi- 
tions in the industry and 100 of them were deported immediately 
or jailed that day and 52 of them were jailed and bonded at $11,500 
each. 

I would just like to finish, Mr. Chairman, by saying that the H*2 
program, like the bracero program before it, is a growers' solution, 
an attempt to freeze the process of change either before it starts or 
before it gets too far along. It is the perfect picture of the charac- 
teristically conservative free enterprise businessman, using U.S. 
Government intervention to regulate their labor supply in prefer- 
ence to having to compete in an organized free labor market. 

Thank you. 

Senator SimpsDn. Thank you very much, Mr. Romo. 

I have some questions of Ms. Bower. The Department of Agricul- 
ture has testified that the number of domestic migrant farm work- 
ers has decreased significantly in recent y^ars, from around 400,000 
in 1960 to 200,000 in 1970. What is your estimate of the current 
population of U.S. migrant workers, and do you think that number 
is sufficient to meet the needs of agriculture without the importa- 
tion of foreign labor? , ^ , , 

Ms. Bower. As to, Mr. Chairman, the number of actual workers 
that migrate, has gone down. And at one point it went down very 
much due to the energy crisis and the increased cost of gasoline to 
migrate. 
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But my feoling is and the feeling of our union is that there are 
enough workers to do the agricultural work, and we see workers 
now who are unemployed even from other jobs that would be will- 
ing to go into farm labor. There are a lot of cases of this happening 
already, vnth unemployment as hi^h as it is. 

Senator Simpson. Those in agriculture have also testified that 
they estimate there are some 300,000 to 500,000 illegal migrants irf 
agriculture. If it is true that illegal migrants 'outnumber U.S. mi- 
grants, then what steps could be taken to avoid disruption of agri- 
cultural prodiiction in areas that are dependent upon illegal labor 
once these enf^ement reforms are instituted? 

Ms. Bower. \ml, I feel that there are, as I eaid before, the legal 
workers available^4£LJthgre were more resources allocated by the 
Department of Labor to find the workers, we are really convinced 
that that could be done, to find the legal workers. 

We have cases where legal workers who have green cards in 
California, and Tcite the case .that I have in my testimony of 
Kawano versus the UFW, which is a case which we just won, the 
back wages. The California Agricultural Labor Relations Board has 
determined that back wages be paid to all the workers who were 
fired who were legal green card workers from Mexico, who were 
fired in favor of illegal workers. 

Senator Simpson. What was the amount of that and what was 
the impact of that judgment? 

Ms. Bower. It was different for each worker that is involved and 
the amounts have not been yet determined. 

Senator Simpson. You stress this need for early recruitment of 
domestic migrants. And what time in your mind would be ade- 
quate, and how could employers be assured that these persons 
would show up? Have you thought on that? 

Ms. Bower. I have not thought of an exact time. 
. Senator Simpson. Well, it is a problem and I just wondered if you 
had anything to add to it, on the early recruitment issue. 

Ms. Bower. I think if they would anticipate ahead of time when 
they know what their needs are going to be, if they would antici- 
pate this, ahead of time and give tnemselves enough time. If people 
can be recruited from another country it stands to reason to me 
that they could be found within this country itself. 

Senator Simpson. That is one of the issues that we are trying to 
focus on. And then we come to the point that if the domestic mi- 
grant farmworker force is in fact decreasing, which it in fact is, 
what steps should we be taking to encourage rural minority youth, 
who have unemployment rates of some 50 percent, to take this type 
of job. 

Ms. Bower. Well, the wages will determine this. I think that is 
kind of clear. Where we do have union hiring halls, there is no 
problem getting workers. They are lined up at the hiring halls all 
of the time. And our wage, average wage under the 1980 contracts 
was $4.51 an hour. So that we feel that even at minimum wage you 
would get the youth to take these jobs. * 

Senator Simpson. Dr. Gowen, we have heard testimony from in- 
ternational personnel groups who state that, although unemploy- 
ment rates may be high for civil engineers, for example, that the 
kinds of engineers being imported are those with advanced degrees. 
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We had this testimony a couple of weeks ago, I think, that those 
being imported were those with advanced degrees in highly special- 
ized areas where the United States not nave the same technol- 

is your perspective on that assertion? 
Dr. GowEN. Mr. Chairman, we have looked into the question of 
the shortage of engineers. In segments of our population, in areas 
of particular specialties, there are shortages. But across the board 
it is our decision that there is not a severe shortage of all types of 
engineers. 

For instance, I have with me an article which I would like to pro- 
vide to you and your committee to look at, and it relates to the 
hiring of engineers, electrical engineers in California, for the com- 
puter industries. And it claims that it is easier to hire Filipino en- 
gineers at salaries which are far below that whicli are provided to 
even graduates of U.S. institutions. 

My Particular concern is that article appeared in one of our lead- 
ing industry-oriented newspapers, relating to the particular area of 
computer personnell needs. This article entitled *Toreign Groups of 
EE's Booke<' "or U.S. Jote" appears to report a direct attempt to 
try to bring engineering related people into the United States 
under the guise of bringing them in a particular critical specialty. 

So yes, sir, there are some areas where there are needs. We need 
Ph. D.*s in our colleges, and we need them severely. We also need 
engineers in our computer areas. But to make a blanket statement 
concerning a grave shortage is not warranted at this time. 

Senator Simpson. You state that foreign engineers often take 
jobs at lower salaries than U.S. engineers. If the requirement to 
pay the prevailing wage rate is not sufficient protection for U.S. 
workers in non agricultural fields, what suggestions would you have 
to improve that protection? 

Dr. GowEN. Mr. Chairmau, 1 offer the salary surveys which are 
available. We have tried to work with the Department of Labor 
and we have had good relationships with them. We would like to 
continue our assistance and offer any assistance we could provide 

The IEEE is one engineering organization. We are not unique. 
Many of the engineering organizations have similar salary surveys 
and can provide such information. That information is also specific 
by degree categories, by iob specialties, by management categories, 
by technical training and by geographic areas. That lets us sharpen 
up much'better than the prevailing wage rate. 

Senator Simpson. The Department of Labor testified that I think 
1,800 foreign engineers were admitted in H-2 status in 1980. And 
approximately how many engineers were unemployed in the 
United States at that time? 

Dr. GowEN. If you consider the unemployment rate for engi- 
neers, it has ranged around 1^2 percent. Another way of looking at 
that number is to consider, for instance, if we take in the electrical 
engineering area specifically, in 1980 there were 1,106 third and 
sixth preference engineers entering into the United States. There 
were something like 846 temporary electrical engineering classifi- 
cations given. 

When you put that all together, that represents about 10 percent 
of about 20,000 new starts tliat are graduates and others entering 
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the profession. The number of people entering as aliens tends to be 
a relatively large percentage. . ' 

That has led us to ask the question of what are the major short- 
ages. Considering that VA p^ercent, seems to be a very low unem- 
ployment rate, yet the engineering profession, has been at that 
level* 

When we saw the massive layoffs in the aerospace industry in 
the seventies we found that at that time unemployment peaked up 
in California up to about 8 percent, and frankly that was viewed as 
an absolute disaster within specialty areas in our industry. 

Senator Simpson. Is it your view that the H-2 engineers are 
being admitted for jobs that are in fact temporary? And if not, do 
you have any information, in that book or elsewhere 

Dr. GowEN. I will provide this to you, sir. 

Senator Simpson [continuing]. About the number who a^ust 
status, who remain as immigrants? 

Dr. GowEN. It has been difficult for us to find that mformation, 
as I am sure you can appreciate. We have a group of alien tempo- 
rary engineers in the Boston area who have spoken out with .great 
fear and trepidation. Other members of the panel were speaking of 
farmworkers living under conditions of fear, while I speak of engi- 
neers who like the farmworkers also are being forced to exist in 
conditions unacceptable to the engineering profession— engineers 
who are living in a state of fear. , t ^i.- i 

We have such conditions in our United States today, and 1 thmk 
that is the type of activity that we ought to avoid. 

Senator Simpson. Do you have any competition, significant iden- 
tified competition from F-1 foreign engineering students? 

Dr. GoWEN. There are students who will follow their education 
with the opportunity for employment experience. In many in- 
stances the employment experience will be extended over an appro- 
priate status to become> if possible, a third or sixth preference, or 
to be categoried over to one of the H categories and ultimately 
working the process through to change status. 

It is hard for us to give you specific numbers, because those num- 
bers are very hard to find. Our feeling is that such changes do 
occur within our profession and within our industrial plants. I re- 
ceive correspondence from our people who are very concerned 
about those kinds of issues. 

Senator Simpson. Thank you. . 

Mr. Rome, I wish I could express some more probative questions 
for you, but I really am unable to do that because I did not have 
the benefit of your testimony before just a few minutes before you 
did testify. And for whatever reason that is, I do not know. But^ I 
would just comment on it, that it would be helpful to us to heip 
you if we could have that testimony in a little swifter fashion. And 
no lectures, but it would be very helpful. . ^ u ^ 

But I do hear what you are saying, and I have reviewed it as best 
I could while you were testifying. And you are saying that you ex- 
press opposition to both the H-2 program and the temporary 
worker program or the guest worker program or the pilot project, 
regardless of size; is that not correct? 

Mr. RoMO. That is correct. 
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Senator Simpson Any type of pilot, whether it is 50,000 or 10,000 
or lOO, or whatever? 

Mr. RoMO. Yc , sir. We feel that any kind of temporary worker 

Srogram would have an adverse effect on the farmworkers of this 
[ation. 

Senator Simpson. One of the things I think that surprised me as 
I first came into it is that more than half of these H-2 workers are 
not employed in agriculture. And I think our figure is that, as Mr. 
Lovell testified, that about 25,000 teipporary nonagricultural work- 
ers were certified out of a number of about 43,000,1 think. 

And the four major occupational categories of those nonagricul- 
tural are: Entertainers, about 3,700 in entertainment;; engineers, 
about 1,800; sports figures, .about 2,000— that is America's soccer 
players and others—and construction, about 6,200. 

And an interesting part to me was that the national origins of^ 
those nonagricultural H-2 workers are mostly occupations filled by 
citizens from Canada, Great Britain, Mexico, and West Germany. 

But if we were to terminate or get rid of the H-2 program, do 
you think that others in those categories could be replaced by 
American workers, as you suggest that the agricultural workers 
can and should be replaced by American citizens, or workers, 
rather? 

Mr. RoMO. Well, we feel that if there is indeed a need for any 
kind of worker in the United States, that that worker should be 
allowed to come in and should have the same rights and the same 
protections afforded to every other worker. And this is what hap- 
pens with workers like H-2 workers or guest workers who come in 
and are really not protected by the laws of this country, and so you 
create a subclass and that is really our opposition. 

With regard to the people that are coming in, if there is a need, 
why not issue green cards for them? For instance, just a comment. 
I am very familiar with the sheepherders and I know that there is 
a great need for those skilled workers in this country. But why 
bring them in as H-2 workers? Why not just give them green 
cards, and that way we do not have to import them every year, es- 
pecially when we are only talking about 1,000 workers? 

Senator Simpson. If we are going to, during this interim while we 
are nearly — or while we are working on the legislation and going 
into markup on it next vear» if we are going to continue to have an 
H-2 program^ do you nave any specific reform proposals for us 
while we are marking up and preparing that legislation for 
markup? If you could just briefly give them. 

Mr. RoMO. Yes, sir. We feel that the H-2 program as it is right 
now, with the present regulations that govern it, that there is not 
suflicient enforcement of the regulation) by the Department of 
Labor; and also that the growers really take too much of an advan- 
tage of the cooperation that they get from the Department of 
Labor. 

For instance, this summer we had more than 1,000 unemployed 
Haitian workers in Florida, and when the apple growers came over 
to recruit for the harvest we sent 200 workers in and only two of 
those workers were even actually interviewed and neither one of 
those two were hired because they did not want to pay for the 
transportation. 
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With the sugar industry it is the same thing. We have a great • 
deal of problem with recruitment and we had many problems with 
the Department of Labor actually enforcing ,the regulations that 
are already on the books/ 

So if you are going to have an H-2 program, I think the sugges- 
tions, that were made by»Mr. Semler and Mr. Williams and the rest 
of the panel should ^be looked into, because we: :do have a great 
number of farmworkers who are presently unemployed and who 
are suffering from hunger and bad working and living craditions 
and who could be employed in these apple jobs, tobacco jobs, and 
the sugar cane jobs. 

Senator Simpson. I thank yoii very much, Mr. Romo. And I 
thank the members of the panel. 

And we will now recess until 2 o'clockt when the Governor of 
Texas w}il testify. Thank you "very much. 

[Whereupon, at 1:10 p.m., the subconimittee was recessed, to re- 
convene at 2 p.m. the same day.] 

A'FTERNOON SESSION 

Senator Simpson. The hearing will come to order again. 

At this time it is a distinct personal pleasure to have with us to 
hear his remarks the Governor of Texas, Hon. William Clements. 
Bill Clements, I think, among all of the Governors of the United 
States, is a person that knows firsthand the deep nature of the 
problems with regard to legal and illegal immigration, and has a 
vital interest in it, and also carries the standard of the fellow Gov- 
' emors in that area of the United States who have studied it and 
dbserved it and lived with the problems, long efforts. 

And I am deeply appreciative of your coming here and it is a 
pleasure to welcome you to the subcommittee. Governor Clement^. 

STATEMENT OF HON. WILLIAM P. CLEMENTS, JR., GOVERNOR OF 
THE STATE OF TEXAS 

Governor Clements. I have a rather short formal statement to 
read into the record, and there are copies available. I do not know 
whether they have been passed out at this point or not. 

Senator Simpson. They have. 

.Governor Clements. Then after I have made the statement, if 
you have questions, why, I would be happy to respond in whatever 
areas you would like to talk about. 

Mr. Chairman, members of the Comnjittee, I am pleased to be 
here today to testify .on the vital issue of immigration. 
'The United States can no longer condone the shameful exploita- 
tion of the illegal aliens through lack of attention to this issue. The 
illegal alien falls victim to his own lack of legal status, which pro- 
hibits the protection of his basic human rights. He is vulnerable in 
areas of housing, wages, acceptable working conditions, health care 
and other services. The constant threat of deportation hangs over 
his head. ^ ... 

The current situation is wrong, and I trust you will enact legisla- 
tion to correct it. ,,v«« t . » , 

Since becoming Governor of Texas in January 1979, I have had 
the opportunity to discuss this issue with I^exican President Lopez 
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Portillo twice. Additionally, I have met several times with the gov- 
ernors of the Mexican states of Tamaulipas, Nuevo Leon, Coahuifa 
and Chihuahua, which share a common border with \Texas» to 
pursue possible solutions to this complex question. 

As a result of those meetings, the first historic conference of the 
United States-Mexico border Governors was held in Juarez, 
Mexico, in June 1980. Representing the U.S. side of the border ^ 
States were the governors from Texas, New Mexico, Arizona, and 
California. The United States-Mexico border Governors met again 
at the second annual United States-Mexico border Governors Con- 
ference in El Paso, Tex., on October 5 and 6, 1981. No other topic 
was given as much attention as the perplexing problem of what to 
do about the illegal alien. 

I believe the Reagan administration's proposed immigration and 
refugee legislation is correct and is a vital first step. I commend ^ 
the President for his courage in addressing one of the major issues 
of our time, rather than sweeping it under the rug as has been the 
case for years. 

THE TEMPORARY MEXICAN WORKER ACT 

The guest worker provision of the immigration policy is the key- 
stone of the proposed legislation. There is no question in my mind 
that the Mexican workers make an important contribution to the 
economy of the United States. 

The estimates of the number of Mexican workers in Texas range 
from a conservative figure of 500.000 to as many as 3 million. 

I do not believe that the Mexican worker takes a significant 
number of jobs away from Americans, but rather that he or she 
augments the labbr force by taking those jobs that go unfilled be- 
cause of the lack of interest on the part of the American workeV. 

Since there is no reliable statistical information available to ade- 
quately substantiate this point, the administration s proposal to t 
structure this provision as a 2-year pilot program limited to 50,000 
Mexican guest workers per year is a reasonable approach, though I 
would have proposed more workers. 

Because of the lack of a factual data base reflecting the number 
of illegal Mexican aliens in this country and specifics as to his or 
her characteristics. I hc*ve established a task force in Texas to de- 
termine the following, the number of illegal Mexican aliens in 
Texajb. uiarital status, age, country of origin; length of stay; wheth- 
er they seek U.S. citizenship; income wages; is money sent home 
and how much, maltreatment they might have experienced; do 
they come in yearly cycles, and then their preference relating to a 
fast track to citizenship or guest worker status. 

The findings of this task force will then be used by Texas to de- 
.termine the dimension of this problem and the requirements for 
guest workers. 

With each State having different requirements for guest workers, 
it IS appropriate to have the Governor wishing to participate to cer- 
^ tify those jobs that would be used in this program. 

The Texas Employment Commission and other states *employ- 
ment offices are currently programed to certify job vacancies, not 
jobs filled. Section 601 subsection (bXl) of the act proposed, that the: 
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Governor of each of the states of the United States wishing to participate in the 
program cvtablLsh . . a Ibt of industries . , and/or a Ust of occupations containing 
the industries and/or occuputioi)j» . . having an adequate supply of qualified work> 
era within such state. 

TJiis provision should be changed to coincide with the existing 
programs of the State employment commissions. Then they would 
. not have to reprogram their data gathering to indicate job catego- 
ries that are filted and therefore not .available to the guest worker 
seeking a job. The result would be more cost effective and would fit 
current employment commission capability. 

Furthermore, a list of occupational vacancies can be shared with 
the Mexican Government so that they in turn can advise their citi- 
zens of the job opportunities that are available under the tempo- ' 
rory worker provision. 

To allow for seasonal employment needs, it is desirable to contin- 
ue the H-2 temporary worker provision as an adjunct to the pro- 
posed temporary worker program. I would recommend that the ad- 
ministration of the H-2 program be transferred from the Labor De- 
partment to the Department of Agriculture. It is anticipated that 
the minority of the requests for the H-2 seasonal employees will be 
from the agricultural sectof Therefore, placement of this program 
within USDA would seem logical. The Secretary of Agriculture 
would be more knowledgeable as to the needs of agriculture^ and 
would be in a better position to assess those needs and evaluate 
them for the Attorney General, who would then retain final au- 
thority regarding the admission of H-2 woikers. 

f 

EMPLOYER SANCTION 

An employer sanction is essential to the success of this immigra- 
tion policy. During the development of my position paper on immi- 
gration I recommended a $1,000 relocation fee that would be 
charged as a civil penalty to the employer per illegal alien em- 
ployed. This fee would then be used to defray the costs 'nvolved in 
sending the illegal worker back to Mexico. 

Once a source of legal workers is available, prospective employ- 
ers should be deterred from hiring illegal aliens. 

Employers must realize that the failure to comply with the»pro- 
posed new law will be costly. Sanctions would also tend to restrict 
employment opportunities to those that are essential. 

In order for any immigration program to work, Mexico must be 
involved through full consultation and the program must address 
our mutuality of interests. 

During the Second United States-Mexico Border Governors Con- 
ference held in El Paso, Tex., on October 5 and 6, 1981, the Mexi- 
can Governors recognized that immigration, policy was rightfully 
the responsibility of the Federal Government of the United States. 
However, they confided that any pcMcy affecting their citizens was 
of great interest to them. 

The lack of jobs in Mexico was cited as the root of the problem 
that has drained the talented and aggressive work force away from 
Mexico. They voiced concern for the lack of basic human rights 
protection that is denied the undocumented worker. The perception 
by the Mexican governors is that these workers provide a much 
needed labor force to the United States, and I agree. 
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The Reagan administration immigration initiative is seen as" a 
welcomed first stop in addressing the problem. Again, their main 
concern is to cease the exploitation of these workers. 

I recommend that Mexico be requested to provide exit visas to 
those workers that will be entering the United States under the 
Temporary Mexican Workers Act. 

Furthermore, I recommend that once the worker has reached his 
job site, Mexico continue to monitor the whereabouts of these guest 
workers and the Immigration and Naturalization Service share ap- ^ 
propriate information with the Mexicans. The ideal situation would 
.be for full computerized data to be shared on these workers and 
that assistance be sought from the Mexican Government to stop 
Mexican workers from crossing the border into the United States « 
unless they comply with the law and the mutually agreed princi- 
ples. 

TEMPORARY RESIDENT STATUS FOR ILLEGAL ALIENS 

This title of the immigration proposal is essential to address the 
estimated 3 to 6 million illegal aliens that are now in the country. 
However, it is recommended that the suggested date of January 1, 
1980, be adjusted to provide for the feap that would exist between 
this date and the enactment of the legislation. 

For this immigration and refugee policy to succeed, it must" be 
viewed as a full partnership involving the U.S. Government, 
Mexico, the employer and the temporary guest worker. 

There is no easy solution to the immigration problem,' but the 
time has come to act. This problem does have solutions. 

Thank you, Mr. Chairman. 

Senator Simpson. Th&nk you very much, Governor, for very help- 
ful testimony. And indeed, there is no easy solution to this ,prob- 
lem. But the solutions we are certainly pursuing in this rather ex- 
tensive series of hearings. And your support and assistance is very 
appropriate and very helpful. 

You stated that estimate of Mexican workers in Texas to be be- 
tween 500,000 to 3 million. That is an extraordinary figure. Do you 
have any idea as to how many of those might be engaged in agri- 
culture? , J 

Governor Clements. Senator, I have just recently been asked 
that same question, and we do not have any definitive numbers 
that would be reliable that would enable me to respond. All I could 
give you would be a guess estimate, and if you would accept that I 
would not mind doing it, as long as you know what you are getting, 
. It is only a guess. 

Senator Simpson. Well, we get that and do not even know it up 
here sometimes. So give It to me. I would love to hear it. [Laugh- 
ter.] 

Governor Clements. I suspect that we probably have about one- 
third, from 30 to SSVb percent. That is a rather narrow guess, but I 
say that because in my judgment most of these undocumented 
^ workers are in construction^ first of all, and they are in service in- 
dustries, like hotels and restaurants and things of that kind. 

And contrary to what was true in the past— and I am going back 
now 10, 15, and 20 years— when the concentration then was in agvi- 
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culture, but today, because of the trepiendous population explosion 
that we are having in Texas, along with attendant growth in our 
metropolitan areas, the building industries, the construction indus- 
tries, the service industries are employing most of these people at 
the present time. 

There has been a decided shift, in other words, from the agricul- 
tural sector 15 or 20 years ago now into the metropolitan areas, 
and they are employed in a different endeavor now. 

Senator Simpson. That is an interesting theme that we are find- 

3 throughout the country, that one of the other figures is that 
15 percent. are involved in agriculture of all illegal undocu- 
ted workers. 

G^emor Clements. I could accept that. I am not familiar with 
the rest of the country, of course. But in Texas, because of our 
highly irrigated area along the valley and the fact that Texas 
ranks No. 3 as an agricultural State, we would have more than 
would normally be true in the rest of the country. 

Senator Simpson. I recall I had the pleasure of discussing this 
with you many weeks ago on this undocumented alien and the gen- 
eral area of reform in immigration policy. And I was fascinated 
and remain so about the Texas task force. And you have indicated 
to us what the facts are and what the information you are seeking 
with that task force. . . , 

When does the timetable call for that task force to report in, be- 
cause that will be of very great interest to us here? 

Governor Clements, unfortunately. Senator, I cannot give you a 
soon to be date. My best estimate on this would be that we would 
not have any kind of definitive report from this task force before 
April. And as I have just discussed with you your timetable, I am 
fearful that we will not get these numbers back to you in time for 
it to influencfe-or to be used in your legislative suggestions. 

Senator Simpson. I think that that might well fit as we go into 
markup proceedings early in the year. It just seems— and I think 
the thing that would be of interest, if you might just state it briefly 
for the record, is to how those interviews are being made and who 
is making them, who is taking the interviews. I think that is a very 
unportant thing. 

Governor Clements. I could not agree more. We discussed this at 
some great length as to how we should approach the problem, be- 
cause in the first instance these people are not bilingual. They will 
only be speaking Spanish. They will also be illegal so far as theii; 
present status is concerned, and therefore you have to approach 
this with some caution or you are not going to get proper re- 
sponses. * _ 

So we put the task force together based upon our academic re- 
sources. The President of Texas Tech University is the chairman, 
Dr. Cavazoe. We then had four other institutions who are partici- 
pating: the University of Texas at El Paso, Texas A&M at College 
Station, our University of Texas at Austin, and Pan-American Uni- 
versity at Harlingen. " , „ r 

And their staffs are fully participating in this, as well as profes- 
sionals in the field of demographics. And in this instance we are 

Planning to use LanceTarrance to put the formulas together on a 
asis, so that, assume .that we take 2,000 interviews and then we go 



01 



246 



down through the construction industry and they poll their con- 
tractors and we go through the hotel association and they poll 
their hotel membership, and the same way with restaurants. , 

Between these industries we have a very broad, big cross-sample 
or profile of these illegal aliens. We are satisfied, after much dis- 
cussion, that we can come within plus or minus 5 percent of an ac- 
curate number. 

This will be handled in a highly professional manner. Only Mexi- 
can-Americans who are in Texas and who are com.iletely bilingual 
will do the interviews. No Anglos will do the interviews. And these 
will be personal interviews and not telephone interviews. And so it 
is going to be a tedious, costly procedure. 

But frankly. Senator, these numbers have skipped all over the 
lot, as you can imagine, and we in Texas consider that this is a se- 
rious problem for us and we had no factual data base from which 
to move. And the Attorney General's office, the State Department, 
the Department of Labor, the Deoartment of Commerce, there was 
no Federal agency that could really give us some hard numbers. 

So we decided that we would try to determine this for ourselves, 
and therefore we have undertaken this study. 

Senator Simpson. I think it will be a very important contribution 
to the issue, I really do. 

Governor Clements. We will keep you and your staff fully in- 
formed. 

Senator Simpson. I deeeply appreciate that. 

You do advocate, of course, that Mexico be included in negotia- 
tions relating to temporary workers. Do you favor any kind of a bi- 
lateral agreement with Mexico for the H-2 program? 

Governor Clements. I would let Mexico determine this, frankly. 
I would personally have nothing biit a favorable inclination in this 
regard. But ! am not sure that Mexico would formally -want to have 
a bilateral agreement, and I would approach this with them and 
find out what their wishes might be in this regard. And if they 
wished to participate in such a program, which I think would be 
most helpfulr then 1 would certainly do it. But they may not want 
to. 

From our standpoint, I do not see why we would have any objec- 
tion at all As a matter of fact, we should welcome their participa- 
tion. 

I would only add, Senator, that not only in th^t particular pro- 
gram, but also with respect to whatever comes out of your commit- 
tee here so far as legislation is concerned, as I say in my formal 
presentation, I think it is terribly important that Mexico be in- 
formed, that they be consulted, and that their mutuality of inter- 
ests be recognized. Because they are terribly concerned about this 
same issue. 

Senator Simpson. Well, you certainly indicate to us that the non- 
agricultural need is there in Texas, heavily so, with your growth 
and urban development. And that is helpful. 

Some of the studies that have been done in Texas disclose to us 
that illegal workers are sometimes disproportionately concentrated 
in the same sectors of the labor market and the same areas of geo- 
graphical^note as the most disadvantaged U.S. worker, the minor- 
ity or women or youth. 
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How might the wages or working conditions of those persons be 
best protected within the scope of anv temporary worker program? 
We find the same thing throughout the United States. It is not just 
Texas, I might add. But how might the wages and working condi- 
tions of chose persons be protected as we look at a temporary 
worker or a guest worker program? Do you have anything you 
could share with us on that? I just would be interested, because of 
your depth of grappling with this. 

Governor Clements. Unfortunately, those are hard and most dif- 
ficult numbers to come b^, and we find— and I guess I should say 
we think, because we have not confirmed this yet. But we think 
that our greatest concentration of the undocumented Mexican 
worker hi in those areas that are now considered metropolitan 
areas and are the fastest growing. That is where we have the great- 
est in-migration that is coming into Texas that is so increasing our 
population. 

Unen^loyment in those particular metropolitan areas, such as 
Houston, the Dallas-Fort Worth area, San Antonio, the unemploy- 
ment there is very low, and primarily this is of course due to the 
enormous amount of construction that is taking place in those met- 
ropolitan areas. 

I really doubt that there is much competition between these il- 
legal aliens that we are talking about from Mexico and the lower 
economic scale represented in the minority groups, I doubt that 
there is very much competition there. 

Senator S1MP.50N. That ,is most helpful and I appreciate very 
much. your coming. I think the work of the task force and whac I 
believe it is going to show us is exciting, and we look foi^ward to it 
and appreciate the way you have put that one together. 

Even though the subcommittee has not held anv field hearings, 
so to speak, and really will not, because the Select Commission 
held more than several and I participated in some of those, never- 
theless, I am going to make an effort prior to taking this up again 
in January to come to some border points in Texas to visit with the 
Mexican officials. And I will assure you that I will contact you and 
come to visit with you further. 

Governor Clements. You will be most welcome. And if you will 
just let yourself be exposed to Texas, you may change your resi- 
dence. [Laughter,] 

Senator Simpson, Well, I do not know about that. I want to tell 
ydu that I was exposed to Texas in 1952 when I played football. I 
weighed 250 and had hair, and we played Houston at Rice Stadium 
in 1952 in December, and got beat, too, [Laughter^,] 

Governor Clements. We* will give you a better experience this 
time, [Laughter,] 

Senator Simpson, Thank you. Governor, very much. 

Governor Clements, Thank you, Senator, very much. 

Senator Simpson. Our next witness before th^ subcommittee is 
my good colleague and seat mate in this body, both of us coming 
here at the same particular time. It is a pleasure always to wel- 
come you, Senator Warner. I am most intrigued at the issue that 
you will discuss today, because I think that in all of our hearings 
and so on never have we really confrohted the issue you have par- 
ticularly in your State, with not only the law as it is but the labor 
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group that you are attracting and the crop to be handled. It has 
been most intriguing tO; read your testimony, and we appreciate 
your sharing it with us. It is good to have you here. 

STATEMENT OF HON. JOHN W. WARNER, A U.S. SENATOR FROM 
THE STATE OF VIRGINIA, ACCOMPANIED BY TRAVEL HOREL 

Senator Warner. Thank you, Mr. Chairman. I am joined this 
morning by Ms. Horel, who is a professional on my staff and has 
spent a good deal of time on this issue. * 

S. 1076, which is a bill I introduced on April 30 of this year, 
would amend the Immigration and Nationality Act to exempt non- 
immigrant aliens entering the United States for the purpose of ag- 
ricultural labor from the provisions of sections 212 and 214 of that * 
act, relating specifically to the establishment of the adverse effect 
wage rates for nonimmigrant labor. 

Should thi, bill be enacted into law, it would effectively repeal 
Federal regulations for adverse effect wage rates which require 
American farmers to paying higher wages— and that is the point, 
Mr. Chairman, pay higher wages— to temporary foreign agricultur- 
al workers than they do to their own local folks; namely, the do- 
mestic farm labor. In my judgment the authority for this action 
clearly belongs to the Congress and in my judgment not the Feder- 
al regulators. 

Similar legislation, H.R. 2984, has been introduced in the House 
of Representatives by my good friend and colleague. Congressman 
Dan Daniel of Virginia. His bill is currently pending before the 
Subcommittee on Immigration, Refugees and InternationafLaw of 
the House Judiciary Committee. 

In years past, many American farmers, including those in Vii- 

gmia, have hired foreign nationals at required Federal wage rates 
to harvest crops. They have taken this action because many domes- 
tic farmworkers, do aoi desire to Avojck jn-ce.rtain.jobSt. .... . . 

Virginia farmers have spent hundreds of thousands of dollars in 
the last few years in the process of securing the employment of 
qualified and able temporary foreign workers. The Department of 
Labor requires farmers to nationally recruit domestic farmworkers 
who are willing, ready, and able to do the often arduous and stren- 
uous farm tasks required on the farm. 

Only after the Department dex^ides that domestic workers are 
unable and unavailable for this work will it certify to the Immigra- 
tion and Naturalization Service that domestic workers are not 
available, thus authorizing the employment of temporary foreign 
nationals. 

The adverse eff*K:t wage rate imposed by the Department of 
Labor on our farmers is not achieving the Department's stated pur- ^ 
pose of ^'preventing the employment of these aliens from adversely 
affr^cting the wages of similarly employed U.S. workers," since the 
Department certifies that domestic workers are rot available. 

As I have implied, the Labor Department establishes the adverse 
effect wage rate for foreign farm labor through regulation rather ^ 
than through legislation, a fact which I find very troubling. 

In 1968, under the authority of section 214 of the Immigration 
and Naturalization Act, the Department of Labor first began using 
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the current methodology in detemiining the adverse effect wage 
rate* The formula which the Department of Labor devised for es- 
tablishing the adver»C! effect wage rate involves the averaging of all 
earnings of all agricultural field hands and livestock workers in 
each State in which foreign supplementary seasonal workers are 
used. By this methodology, the Department of Labor establishes in 
each^^State, on a State-by-State basis, a seasonal hourly wage rate 
as the adverse effect wage rate. 
On March 27, this year's 1981 adverse effect wage rate was calcu- 
li lated in such a way as to result in' a $3.81 rate, which is a hefty 30 
cents more than the wage last year and 46 cents higher than the 
national minimum wage rate of $3.35, set as such in January of 
this year. In other words, this is an 8.6-percent increase. 
• The intent of, the regulations evidently is to induce the American 
farmer to hire domestic agricultural labor at the standard mini- 
mum wage rather than to import farm workers. This inducement is 
the requirement under the Federal regulations that the farmer 
must pay the alien workers more. 

It is easy to see that the adverse effect is creating a devastating 
effect on several important segments of the agricultural production 
Mn Virginia, particularly those of tobacco and apple harvesting. 
Many small growers may be driven out of business by this illogical 
and inequitable situation, which requires that the average hourly 
wage rate for piece-rate-hired agricultural workers become the 
minimum wage for users of temporary foreign workers. 

That the 'adverse-effect wage rate sets an artificial ^yage rate 
only for users of temporary foreign farmworkers is a point worth 
, noting. No such rate is required to be paid by users of any other 
temporary or permanent alien workers, with respect to which 

groups the Department requires only that the prevailing wage rate 

be paid. 

The real irony is that temporary foreign farmworkers are the 
only class of imported labor for any job that must, under Federal 
regulations, be paid higher wages than domestic workers. In addi- 
tion, any farmer who employs temporary foreign nationals must 
pay all other employees— even part-time domestic workers— the 
same wage. This creates an inequitable situation of varying wages 
paid to employees who may work on adjoining farms. 

In other words, the farmer must pay a penalty in higher wages 
for hiring foreign workers. That puts the farmer in a no-win situa- 
tion-. Because he cannot get enough domestic farm laborers to har - 
vest his crops, he is forced to use foreign agricultural workers at 
the higher pay rate, creating a serious economic hardship in his ef- 
forts to produce the highest quality and quantity of commodities at 
reasonable prices for the consumer. 
4 These regulations are a problem not only for the American 

farmer, but for everyone, for they are artificially driving up the 
cost of food at the supermarket in every American household. They 
also create a certain disadvantage for the United States in interna- 
^ tional markets because of higher food prices. 

Mr. Chairman, the regulations establishing these adverse effect 
wage rates are unconscionable and must be abolished. Clearly, 
. other alternatives that this very committee is examining are pref- 
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erable to the current status quo. I urge you and the members of 
this committee to seriously consider the merits of S. 1076. 

And I thank you, Mr. Chairman. 
' Senator Simpson. I thank you, Senator, and you may be assured 
that we will be considering the aspects of your proposal. 

Do you have any figures, or if your staff could present us and we 
could obtain that, too. There must have been a significant increase 
in the numbers of H-2 workers brought into Virginia in the last 5 
years. Would that be correct? That would likely be so. 

Senator Warner. I will get that figure. 

[The material referred to follows:] 

Mr. Chairman, the increase in H-2 workers has increased significantly in the past 
five years. However^ the total amount of H-2 workers in the Commonwealth of Vir- 
ginm directly corresponds to the quality of tobacco and apple harvests '*ach year» as 
well as to the availability of domestic workers (as previously discussed). 

Only one county» Frederick County, retains H-2 workers for the purposes of apple 
harvesting. In 1976. the first year they retained the workers, there were 514; in 
1977. 584, m 1978, 824, m 1979. 978 (a particularly good year for the apple crop); in 
1980. 785; and in 1981, 808. 

The tobacco industry in Virginia is concentrated in southside, where a variety of 
counties employ H-2 workers for tobacco picking. Since 1979, the first year Virginia 
relamed H*2 workers, there have been a little more than 1,000 foreign nationals 
working in the tobacco industry in Virginia. 

I hopcothat these additional facts and figures adequately address your question 

Senator Simpson, Are they mostly in tobacco? 
Senator Waknkr. Tobacco and apples. 
Senator Simpson. The apple crop? 
Senator Warner. Yes, sir. 

Mr. Chairman, I own an apple farm. As a matter of fact, I picked 
apples on that farm 35 years ago as a boy for 8 cents a bushel. And 
I know how hard it is to do that job. And regrettably, a lot of the 
local folks just do not want to do it any more. So I can speak from 
some firsthand knowledge. 

Senator Simpson. That is a large cash crop in Virginia, is it not? 

Senator Warner. Very substantial. 

Senator Simpson. Tobacco and apples? 

Senator Warner. Those are the principal areas. 

Senator Simpson. Where the H-2 program has been used. 

Well, that is very helpful to have that information, and that ad- 
verse effect wage rate is a complex issue. And of all the States in 
the Union of which it obviously has an impact, certainly it is 
having the most bizarre impact in the State of Virginia. So we will 
pursue it. 

And I appreciate very much your testimony and we will be look- 
ing forward to working with you as we form up the legislation. 

Senator Warner. Mr. Chairman, I want to correct the record. I 
said 30 and it was 43 years ago! 

Senator Simpson. Well, the record will be so corrected. [Laugh- 
ter.] 

Thank you. John, 

Senator Warner. Thank you, Mr. Chairman. 

Senator Simpson. Let me n^ake a suggestion. We are a little bit 
ahead of schedule and there is a rollcall vote there. I may go take 
that now and then we will come right back and take you, Dr. 
Martin. 
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Let me make sure that there is such a vote, so we will not inter- 
rupt your testimony. And then we will go right on into our regular 
time, and even accelerate our schedule a bit. So I would state that 
the next witness on the H-2 program is Dr. Philip Martin of the^ 
University of California at Davis. And we will take a brief 10- 
minute recess, and I will cast my vote and return and be back on 
schedule. Thank you. 

[Recess.] 

Senator Simpson. The committee will come to order, and we look 
forward to the testimony of Dr. Philip Martin. It is nice to see you, 
sir. 

STATEMENT OF DR. PHILIP MARTIN, ASSOCIATE PRQFESSOR OF 
AGRICULTURAL ECONOMICS, UNIVERSITY OF CALIFORNIA AT 
DAVIS 

Mr. Martin. I am Philip Martin, associate professor of agricul- 
tural economics at the University of California at Davis, 

I have one main point to make today. That main point is that 
agriculture is at a crossroads. The farm-labor market is being 
tugged in opposite directions. Some farmers across the country 
have reformed their labor management systems to offer better jobs 
to smaller numbers of Americans and legally present aliens. Other 
farmers are relying on an increasingly illegal and therefore uncer- 
tain labor supply, hired directly and through farm-labor contrac- 
tors. 

If public policy does not give a clear signal that the cheap alien 
labor era is coming to an end, the farm-labor market will be tugged 
downward, at least in specific areas, and the farm-labor problem 
will continue to fester. 

I want to stress the heterogeneity of American agriculture. 
There are many agricultures and most have no farm-labor prob- 
lem. Almost half the Nation's farm work involves tending livestock 
and doing maintenance and repair work. Most of the hired farm 
workers doing these jobs are white Americans. Alien workers, legal 
and illegal, are concentrated in the seasonal harvesting of fruits 
and vegetables. 

There is no general shortage of labor in fruit and vegetable agri- 
culture. Instead, there are specific shortages of labor. California 
has microclimates that produce dramatic weather changes in areas 
that are only 30 miles apart. Similarly, the State's agriculture has 
a series of microlabor markets. Some crops and areas have ample 
supplies of mostly legal harvest workers, for example, lettuce and 
grapes use mostly legal harvest workers. 

Other crops, like citrus, have legal and illegal workers working 
side by side or on adjoining farms. Some crops, for example raisins 
and olives, rely mostly on illegal workers. Reasons for this crop by 
crop variance in dependence on illegal aliens are going to get closer 
scrutiny in a proposed University of California research project, 

It appears that growers who would face massive losses if their 
labor supplies were interrupted, perhaps because the crop cannot 
be stored in the field, can and will change their labor management 
systems to maintain a legal work force. 
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The existence of farmers who express no need for alien workers 
and who privately oppose a large-scale guest worker program 
shows that there is an alternative to alien labor in agriculture. The 
policy questions facing the Congress are whether to end depend- 
ence on alien labor in agriculture and how to phase out or improve 
the^administration of the temporary worker programs that might 
remain. 

The written testimony briefly farmwork force and outlines the 
farm labor problem. I will summarize it and then answer questions 
on the situation in California. 

Most of the Nation's farmwork is done by the Nation's 2.5 mil- 
lion farmers and their families. During an average week, there are 
about 1.3 million jobs for hired farmworkers. Some jobs are filled 
by one person all year, for example, people who work on dairies 
and feedlots. But many harvest jobs are filled by several persons 
within just several months. 

The average job slot on a farm is filled by two people, and that 
gives a total annual hired farmwork force of about 2.6 million jper- 
sons. That 2.6 million has not changed much since the late 1960*s. 

There are three important concepts in farm labor statistics. The 
first is how many hours of work are done; second, how many job 
slots are available to hired farmworkers; and third, how many 
people fill those job slots. 

Most hours of farmwork are done by farmers. If the 4.6 billion 
hours of work that are needed on farms each year were done by 
full-time people, the total number of people in agriculture would be 
about 2.3 million. But the total number of people doing farmwork, 
farmers and hired workers, is more than twice that full-time equiv- 
alent, because many farmers and farmworkers do nonfarmwork 
and because many farmworkers do not work year round. 

If we make some estimates about how long the average farmer 
works, we would find that about 60 percent of all the Nation s 
farmwork is probably done by farmers, the picture goes something 
like this. Just as about 10 percent of all farms account for about 69 
percent of all farm sales, so a minority of all farmers do most of 
the Nation*s farmwork. 

The farmworker story is similar. The picture that emerges from 
farm labor statistics indicates that a great variety of people share 
the "farmworker** label. The often white, year-round segment con- 
tributes most of the total hours done by hired farmworkei^. 

The more ethnic seasonal work force is hard to summarize. Some 
seasonal workers are usually employed in nonfarm jobs. l> do sea- 
sonal farmwork because they like to work outdoors, *V»*^y are on 
temporary or seasonal layoffs from their regular jobu a because 
they earn high wages for doing farmwork. Some sc mal farm- 
workers want to work only 6 or 8 months each yeca. However, 
other seasonal workers struggle to maintain themselves with a 
series of farm and nonfarm jobs and would welcome vear-round 
farm or nonfarm jobs. The casual work force that works less than 3 
months during the year includes a variety of people, including stu- 
dents, housewives, retired persons, and a variety of other persons. 
^ The major farm labor problem is the need for a large number of 
short-term workers. Most farmers need large seasonal work crews 
and never considered seasonality an insurmountable problem be- 



ERIC 



25/ 



M 

253 

cause they assumed that a labor force able to accommodate itself to 
seasonal labor requirements would always exist. 

However, society has come to the conclusion that a farm work- 
force of such dimensions or such magnitude cannot earn incomes 
that meet or exceed minimal standards. The American dilemma is 
whether and how to assure farmers enough labor to produce their 
crops cheaply and to enable farm workers to earn incomes high 
enough to satisfy minimal living standards. 

Most farmers want a reserve army of workers because most 
farmers simply discharge their workers when the harvest is com- 
pleted. The next season, workers must search anew for a series pf 
jobs while farmers worry if harvest workers will be available. Since 
workers sometimes live in another State, distance compounds the 
matching problem. Traditional labor-management practices in- 
crease uncertainties for both far^^mers and workers. 

These statistics paint a picture which shows that the farm labor 
market is now more heterogeneous than ever before Some farmers 
have adopted labor-management systems that encourage workers 
to stay with them, things like written personnel policies, training 
and advancement opportunities, and high wages and fringe bene- 
fits. 

However, many farmers still continue to expect a crew of un- 
skilled workers to appear at harvest time. These farmers cannot or 
will not revise their labor systems to attract and keep qualified 
American workers. These farmers argue tha^ alien labor is the 
onlv way to assure Americans a steady supply of low-cost food. 

The basic problem with making legal and illegal alien farm 
workers available is that aliens permit farmers to expand produc- 
tion beyond levels that can be staffed with American workers will- 
mg^tjo work at prevailing wages. The H-2_program for apple har- 
vesters illustrates fhe generaF alien labor pfDblem MtJSt^pple 
growers have no system to recruit farm workers. All harvesters are 
paid piece rates and those workers who are unable to pick fast 
enough to earn at least the minimum wage are terminated. 

The H-2 program is a labor recruitment system that guarantees 
qualified harvesters to apple growers. Without alien workers, apple 
production would decline for at least a few years until farmers re- 
cruited and trained other workers or switched to mechanical har- 
vesting. However, the availability of alien workers encourages 
farmers to plant more apple trees and not really worry about get- 
ting harvest workers. 

The apple story illustrates the main problem with all guest 
worker programs, the alien workers are a subsidy to their employ- 
ers. Farmers would have to pry more to Americans if they wanted 
to continue growing crops that now require alien workers. If the 
Go\ernment guarantees farmers an alien labor supply, the farm 
labor market is distorted, making it difficult to end dependence on 
alien workers. 

For example, the continued availability of legal and illegal alien 
apple harvest workers has slowed the switch to dwarf apple trees, 
whose fruit can be picked without ladders^ insuring a future need 
for alien apple pickers. 

It is always easy to find an emergency harvest justification to 
admit alien workers, but it is very hard to terminate an alien 
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worker program after aliens become the main source of .jor for 
selected farmers. 

Farmers now get a variety of subsidies in the form of tax conces- 
sions, interest concessions, some direct cash payments and some 
import protection The alien labor issue raises the question as to 
whether or not farrpers should also get the wage subsidy that 
comes with alien workers. 

I think that the longrun cost of a large-scale alien labor program 
to farm workers, to farmers, to agriculture, and society at large 
outweighs the shortrun benefits such a program promises. Instead 
of a large-scale progrrm, I recommend that the H-2 program be 
modified to admit limited numbers of aliens on a crop and area 
basis The problem, of course, is still going to be to figure out how 
to make H-2 program transitional. 

The 1950's witnessed a decade of migration from the farm to the 
city The I960*s began the process of including farm labor in social 
welfare legislation, eroding the differences between farm and non- 
farm labor markets. The 1970's saw the beginnings of government 
sanctioned union activity and public and private efforts to upgrade 
farm jobs. 

The central question in the 1980's is what role alien labor is 
going to play in agriculture If we continue to employ legal and tol- 
erate illegal alien workers in agriculture, we will enlarge the 
wedge which is now separating farm and nonfarm labor markets. 

Thank you. 

[The prepared statement of Dr. Martin follows:] 
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Prepared Statement of Dr. Philip Martin 

I MM rhlllp HArtlrit Aitocltc* frofcaaor of Afrlculcural Ecpoomlct tt 
Unlvaralty of CallforoU, D«vl«» Hy a«la point today 1« th«t a^rlculturtt li 
•t A crotaroftda^ fani l«bor a«rk«t it b«lni cugftd in opposite 

dlractlona* So«fl farMra hava rafonMd thtlr labor Mnagaaant ayataas to 
offar b«ttar Joba to «Mllar aimbart of AMrlcana and lagally prataat allant. 
Othar fanwra ara ralylnf dn «o Incraaalnfly lllafal and charafora uncartaln 
labor aupply, hlrad dlractly and through fani labor cootractora. Xf public 
policy doaa not flva a claar algaal that tha chaap allan labor ara la coning 
to an and, tha fan labor markat will b« tuggad downward, and tha farm l«bor 
problan will continue to faatar* 

I want to atraaa tha hatacoganalty of Axarlcan agriculture, Thaca are 
•any agrlculcuraa, and ooat hava no fana labor problaa, Al«oat half of the 
naclon'a farmwork Involvaa taodlng llvaatock and doing malntadanct and repair 
work* Hoat of tha hlrad faraworkara doing chaaa joba ara whlta Aaarlcana* 
Allan workara-^lagal and lllagal— ara concantratad in tha aaaaooal harvaatlng 
of frulta and vagatablaa, 

Ttaara la no ganaral ahortaga of labor la fruit and vagatabia agricultural 
iaataai, there are apeclflc ahortagaa* California haa nlcrocllmatea that 
produce dramatic weather changae in ereae only 30 nllee apart* Similarly, the 
etete*e agriculture hae a eerlee of mlcrolebor markete, Soae crope and ereee 
have e«ple euppUee of »oetly legal herveet workere, e,g*, lettuce and grepee* 

In other crope Ilka cltrue, legal and lllegel workere work elde-by-elde 
or on adjoining farae. Soma crope— ralelne end ollvee—rely on lllegel 
workere* Kaaaone for thle crop-by-crop verlence la dependence on Illegal 
^ allene will get cloier acnitlny In e propoeed Unlverelty of CallforoUi Oevle 
reaearch project* However, It appeare thee growere who face Matilve loeeea If 
their lebor euppllei are Interrupted (becauee the crop cannot be etoted In the 
field) can and will change th'ilr lebor BAnegenant eyetema to »alntaln e legel 
%iork force* 

The exlettnce of farmere who expreee no need for ellen workere and who 
privately oppoee a large-ecale gueetworker program ehowe that there le an 
alternative to alien labor In agriculture* The policy quaetlooi facing tht 
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Coi^rtei ar« vh^ihr to tnd deptcuSinct oq ilien labor in afrlculture and how 
« 

to plvMa*out or' iitprov* tht «4«laiatraCloo of taaporary worker progrut* Thla 
^tttitlaooy briefly attrvaya th« farm vorkforca, outllQ«a the fan labor problea» 
dticuaaea 4llea labor laauea, and coQcladea that ao explicitly tranaitiotial 
fueatvorkar profraa ia ch« moat that can be Juatifiad if the oatioo ia ever 
folag to end ita dapendance on alien labor* 
Who Doea FanaworkT 

Ho«t of th« nation*a f artwork ia done by the nation* a 2*5 aillion faraara 
and^thair faailiaa* During an "averafe" week, there are about 1,3 Million 
jobe for hired faraworkara* Som farm Jobf are filled by one peraon all year 
loQg~^»giN, dairy and faedlot vorkara-- but ««ny harveat Joba are filled by 
■ everal peraona within Juat two nontha* The average "Job alot" on a fans ia 
filled by two workara, for a total annual hired fara workforce of about 
2*6 Million persona* The total nuaber of hired faraworkere hae been atable 
eince the late 1960*a» 

e 

To underatand the diwrslcy of paople in agriculture, it ia iaportant to 
diatinguiah three concapta: houra worked, job alote available to hired 
femworkara, and the nuaber of persona actually hired to fill theae Job alota. 
About 4*6 billion houra of work era p«rfora«d on Aaerica'a fame each year. 
If thet work ^«ra done by full-tia« people working 2,000 houra each, a total 
of 2.3 million people would be employed in agriculture. But the total nunber 
of people doing farawork (faraera and hired workara) ia aore than t;wice thia 
full-tiae equivalent becauae aany fameri and faraworkere alao take nonfara 
Jobe and becauae aany fermworkara do not work year-round. 

If we aaauae that only half the 2.5 aillion faraera average 2,000 hourt" 
of farawork each, than about 60 percent of all the nation* a farmvork ia done 
by faraera. Juat aa 10 percent of all f^raa account for 69 percent of all 
fara aalea, ao a ainority of the nation*i faraera do moat of the nation* a 
farmwork. ^ 

The aaaa etory of e minority of workere doing ooat of the work eaergee if 
we examine the hired fara workforce. Many hired labor neada are aenaonal. 
During peak harveat perioda, the hired farm workforce doublea or trlplea in 
farm araaa. TXirnoveA ia enormoua. One farmer reported that ha hired 200 
indiwiduaXa in one month to keep a 25-peraon Work crew ataffed. Thia ratio of 
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•l^ht workart to k««p on» Jo& fllUd during oan month !• «n •xtre«e 
llluitratloa of the Ur$« nu«b«r of ptrtoat who do iioa* f«r«work. U cKe 
U. S. Army •xjxrUnc.d the ««3i8 turnovtr, the entire population would h«vt to 
••rv« «t torn* tlM during the yetr to keep the Amy'e itrength et •bout 
2.3 alllloQ* 

Ttxe picture that Mergee froa fern Ubor etitletlct Indlcetet that • 
greet verUty of people thare thi "femworkir" Itbel. The often white, 
yeer-rouad tegeent contrlbutee mote o£ the total houre done by hlrtd^ 
faravorkeri. The more ethnic tettontl workforce It hard to tuaaarlte. Soae 
eeatonal workere ere utually eeployed In nonfem Jobe but do teeeontl feio 
jobe beceute they like to work outdoors, thty ert on teeporery or teeeontl 
leyoffe fro« thtlr "reguler" Jobt, or becautt they eern high wegee for doing 
feraworlt. Soot tee tonal ftt;aworkert went to work only tlx to eight aontht 
eech year. However » other teeeonel workere ttrufgle to aelnttln theeselvet 
with a terlee of ferm end nonftni job end would vtlcotM yeer-round fern or 
nonfem jobe* The cetual workforce thtt worke Ittt thtn thrte aontht during 
Che yeer Includte etudentt, houtewlvee, retired pereoot, and t verlety of 
ochtr pertcne. 
The Fera Leber Froblea 

The ftr« Itbor problem erlete froe tht need for t Urge number of 
ehort-tera workere* The ftraere thee need Urge teaeontl work crewt never 
coneldertd teetonallty en Inturrmounttble problea beceute they etsuaed thet e 
leb^r force eble to tccosaodate Ictelf to teeeontl lebor rtqulreaentt would 
eXwtye exltt* Hovevtr, toclety hat com to the conclusion thet e ftrm 
workforce of tuch dlmenelone ctnnot etrn Incomet chat aeet or txceed alnlnel 
eteoderdt. tht American dllenna 1« whtchar end how to tesurt feniere enough 
lebor to product thtlr cropt cheeply end to tneble f arairorktrt to eern Inconet 
high enough to tecltfy alnlaua living etandtrde. 

Kany feraere would like to hire only profettlonel famworkere. Ho%raver, 
«ott fer«ert ert *too eaall** or offer jobe "too teeeontl** to relte wegee tnd 
laprove working condltlone enough to tt erect and keep cereer feraworkert. 
Feraere* teeoclttlone, the Eaployaent Sarvict, tnd ferm labor contre^tort 
etlU fell to aecch workere end fern jobe qulcUy. Since aeny harveet jobt 
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raqulra faw sklllt, fanMfs try to Mploy avaryoaa vho waoCa to work, 
iQcludln^ worktra with few ochar «iiplo/»enc opportualclas. lav farmvorkar 
lQCO«es «r« the reault of »any people workltif part-yaar at lov wages. 

The vlcloue circle of eeaioc^llty, co«petltlve aarkati, and low wages 
perpetuAtee Itself. Faraere must cope vlth the uacertelotles of nature end 
■arkete for their crops, feraere eppeel to goveraMnt end the public for «ore 
workere by ergulng that they can lose an entire yeer's Income if their crops 
arm not l^rvested, e loss that relses their costs end possibly food prices. 
If the fmm lebor pool is not replenished with Americen or foreign workers, 
these fermers argue, some profiteble crops will mlgrece to Hexico end other 
developing oatlona, eliminating both harvest Jobs end well-peid food 
proceseing Job4 in the United Stetes. 

fermers vent e reeerve aray of workers beceuee moet fermers eir^ply 
dlacherge their workere when :he harvest is completed. Ithe next eeoson, 
workers must seerch enew for e series of jobs while fermers worry if harvest 
.workers will be eveilabla. Since workers sometimes live In enother stete , 
dletence compounds the uncertainty of farmere and workers. Tredltionel 
labor-management practices mean uncertelnty for both farmere and workers. 

Soms farmere have restructured their lebor management eysteae to assure e 
corps of returning fermworkers each year, these farmere believe thet ferm 
labor is often wasted today beceuee it le "too cheep." An employer 
eseocietlon in California discovered that professionsl lemon harvesters were 
three times more efficient than workere drawn randomly from the reserve labor 
pool. In 15 yaers, it reduced the total number of pickers hired from 8,000 to 
900 end increased the eernlnge of the remaining f armvorkai 

Reforming egriculture's lebor management system will require wege 
Increasee. However, reform will elso require the development of lebor 

management prectices that provide farmere with en essured labor supply end Job 
eecurity for workers. Urge come^erciel fermers cen most eaeily offer the 
wages end Job security that profaeeioual farmworkers went. 

The nation'a food system is et a crossroads. Several parte of the food 
eyetmm wmre built on a cheap labor supply that is becoming more illegal and 
leas certeln* Host fermers ere buffeted by eo many uncertelntiee that they 
refuse to consider a new lebor supply uncerteinty. Theee farmere urge 
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r«lUac« OQ tlUn worktr* to Mitt •••tontl Itbor nt«dt> • policy thtt will 

drUt «n tvtn ltrg«r vtdg* b«tw«tn ftni and aonftrn Jobt. 

Cottclu^loot 

The farn labor atrket it more hetaroganeoua than ever before. Soofi 
f araar* hava adopted labor aanageaent •yfmn that encourage workera to atay 
with them: vrittan peraonnal policiaa) training an(f advancaoent 
opportunltlaa) aod high wafaa and friage banafita. However » many famera 
coatloue to expect a crew of unaUlled workere to eppaer at harveet tiae. 
Theta farmers cannot or will not reviae their labor management ayatema to 
attract and keep qualified Aaimrican vorkere. Theaa famera argue thet elien 
workers ere the only way to aaaure Aaericena a ateedy aupply of lov-coet food. 

Th« availability of lagml and illegel alien farmworkera haa encouraged 
f enter a to expand production beyond lavela that can be ateffed with ASMrican 
workera vlllickg to vork at prevailing vagea. the U-I program for apple 
herveetere llluetratae the generel alien labor problem. Hoet apple grovera 
have no ayatem to recruit fermvorkere. All herveetere are paid pieceratae, 
and workare unable to pick faat enough to earn at leaet the minimum vege are 
termlnetad . 

The H>2 program ia a lebor recruitment eye tern that guaranteee qualified 
herveetere to apple gro%fere. Vithout alien vorkere » apple production would 
decline for at leeat a few yeare until farmere recruited and trained other 
workera 0£ avitched to mmchanlcal harveeting. However » the evallabillty of 
alien workere ancouragaa fenaera to plant more apple trees and not worry about 
getting the harveet vorkere. 

Alien lebor ie a eubatitute for en effective fiaployctent Service to »itch 
vorkere end Jobs. The availability of aliene alao alova the diffusion of the 
labor management ayatema needed to attract and keep good vorkere the 

(7 

development and dlffualon of labor^eavlng Innovatlona in agriculture. 

The main problem with all gueatvorker programa la that alien workere are 
a wage aubeldy to their caployere— farmere would have to pay Americana more if 
they wanted to continue growing crope that now require alien vorkere. if the 
U. S. govemoant guaranteee faraera an alien labor aupply » the farm labor 
market le dletortedi making it difficult to end dependence on alien vorkere. 
For exAapUi the continued availability of legal and Illegal alien apple 



h«rv«tc WQrk«r« lu* tloMd tb* tvltch to dwarf apple trtt* (vhost fruit c«n bt 
plcM without ltddtrt) tnd ttttchtnical «ppl« harvtttert, «nturlRf • futura 
ua«d for allao appla plckara. It la aaay to find aa «««rgancy h^rvaat 
Juatlflcatloa to cdalt allaa workera, but It i« vary bard to terslnato an 
allaa workar profraa aftar allana bccooe the aalo aourca of labor for aelected 
fazsara* / 

Far»ara oov gat a varlaty of tax and Intaraat aubaldlaa, aos« dlract caah 
payMota, and ao«a iaport protactioo* Tha policy Sueatlon la whether faraers 
ahould alao gat the wage aubaidy that co«ea with alien workara. I believe the 
long-nm coata of a larga-^acale allaa labor prograa to faraworkera, 
agriculture* and aodaty outweigh tha ehort^tars benafite allan workera 
frovlda* Inatead of a larga-acale gueatworkar prograa, I racovnend that the 

Ur2 prograa ba atraaalinad to admit limited oumbara of allena on a crop and 
area baala. 

Vicauae labor naada differ from crop to crop end each crop haa ita own 
harvaat piacerata ayatcm, the U-2 labor program ahould be aenaitive to 
dlffvrancaa batwaan cropa. ?or example, laatead of aetting a eitigle atatewlde 
edverae effect wage rate, theae crop differencee would auggeat that regulation 
focua oo each crop*a pieceratee. Inatead of certifying the labor needa of 
individual farmera, It may be more efficient to examine labor needa on a crop 
and area baals and th^n encourage allaa workar recruitment through an employer 
aaaodation. The employer aaaoclatioa la more likely to hire a profeaaional 
personnel manAgtr and could be denied acceea to alien x)rkera If ita farmer 
membera violated labor and immigration lawa. I recognize that aoae of the 
"bad applea" »d.ll violate theae lawa, but public ind private enforcement 
promiaaa to reduce vlolatlone. 

The 1950' a wltneaaed a decade of migration from the farm to the city. 
The I960'a began the procaaa of including farm labor in eociU welfare 
Icglalation, eroding the dlfferancea between farm and npnfara labor aarketa. 
The I970'a aaw the beglnninga of government aanctioned union activity ^nd 
public and private efforta to upgrade fata Joba* The central quoation facing 
the nation in the 1980'a la whether lUegel laalgratlon ehould be atopped and 
the alien raaerve army reduced. If ve c6ntlnue to employ legal and tolerate 
Illegal alien workera in agriculture, we will enlarge ^he wedge that now 
leparetea fata and nonfarm labor aarketa. 
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Apptndix 



I woul4 Ilkt CO offer *o— g«ner«l lapresalont of cha f«rn labor Bcrkec: 

- Th«r« art —oy agrlcultMrta > and »oat have no labor probleaa* 

- Ibara ara many paople vho ahare Che label fanurrker — Juac aa a alnorlcy 

of famara aell wat farm producca, ao a minority of hired faniworkera 
dc moat of cha houra of hired f^rmwo^k dona* 

* Feraooaal admlnlacracloa la complex. 

Thara la enormous curnover In cha farm labor force. HoaC farmera hlra 
everyone who ahovs up ac harvaac dme and lac workera aupervlae 
Chaaaelvaa vlch pleceracea* 

* Vases are conplex* HoaC workera are {uaranceed the mlnlmua wage, buc 

workara know chac ehelr efforcs and pleceracea deceralne dally 
earnln|s* in clcrua, cheae pleceratea depend on che helghc of Che 
crea, cha average yield, and che alze of the frulc* 

Harveat vorkara are pfcen Idle , wmlclng for creea and f rule Co dry 
or walclng bacween plcka or uncll cht proceaaor can handle che crop* 
Some harvaac workera are houaed by growera* Becauae workera average 
neven or elghc houra per day, che labor caapa have all che 
problema aaaoclaced wlch hlgh-denalcy houalng for ycung alngle 
malea. 

* The old mych waa chat a hired farmworker could save enough money Co 

become a farmer* Today, aome hired f,anivorkera leave che harveac 
afcar 13 Co 20 yeara* The amblcloua onea become farm labor 
concraccora or foremen* Ochera Cake nonharveat Joba In agriculture 
or nonfarm Joba* The laporcanc polnc la that vlrcually no farmworker 
aaes harvaac work aa a lifetime careeri 
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Senator Simpson. Thank you very much, Dr. Martin. That is very 
provocative material there that you shared with us. And you state 
that alien labor is a substitute for an effective employment service 
to match workers and jobs. 

Do you have any recommendations for us as to how to improve 
the effectiveness of the employment service in recruiting U.S. 
workers? 

Mr. Martin. I wish I did. The main problem now seems to be 
that there was in 1973 a consent decree signed by the Department 
of Labor, and Judge Ritchie— the Judge Ritchie court order, which 
requires the employment service to tell farmworkers about non- 
farm opportunities. Because of that there is an awful lot of suspi- 
cion, both by farmworkers and farmers, of the employment service. 
In other words, few people consider it a legitimate matching device 
any more. 

There are two or three problems. First of all, farmers must really 
want farmworkers of the type that the employment service can de- 
liver, and oftentimes thase workers do not work out. Of every 10 
who are referred, maybe only 2 or 3 stay, and they may not stay a 
whole season. So one problem has to be recognition of the fact that 
the employment service is not going to produce the same quality of 
workers as an alien labor program. 

The second may be to try to separate within the Department of 
Labor the employment and training services from the matching 
service, because it is clear that a lot of the suspicion of the employ- 
ment service comes from farmers who think that the employment 
service will wind up taking their workers away. Both training and 
information are legitimate functions. But mixing the two has not 
really worked to anyone's benefit, or at least not so far. It has 
caused as many problems as it has solved. 

Senator Simj»son. You state in your view that the alien labor 
constitutes a subsidy to employers who hire foreign workers. And 
we know that there are other Government subsidies to agriculture, 
certainly. Those have become r<»*her clear to us, if they were not 
before, in our struggle with regard to the budget and various pro- 
grams within the agriculture sector. So they are certainly there, 
and you do describe it as a subsidy. 

Are you saying that it should remain in there, or that we should 
refer to it as a subsidy so that we at least are honestly addressing 
it? Or should we continue to have it and define it as such ai:d 
define it with regard to the H-2 program? A little bit more infor- 
mation there, please, would be of help. 

Mr. Martin. My main point is just to recognize that it is a subsi- 
dy. Farmers would have to pay more if aliens were not available. 

The main policy question is, should you treat agriculture differ- 
ently from other industries. For example, if General Motors built 
an assembly plant, let us say in Wyoming, and advertised for work- 
ers at the UAW wage of $11.50 or at the minimum wage and not 
enough people showed up, and then it came to the Department of 
Labor and said: Well, we have advertised, we have tried, and not 
enough people showed up. We need 1,000 and we only have 100 
workers. The question would be, would we let General Motors 
admit aliens to fill those jobs because it may be they would have to 
pay $15 to induce people to move to Wyoming. / 
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In that case, we would say no, because capital is mobile. Capital 
can go anywhere and build a plant. And so v/e would tell GM it 
made a planning error. 

Land is not mobile, but it does have alternative uses. So the 
main point I am making about the alien labor bubsidy is that farm 
ers who grow apples in remote areas make more money per acre 
growing apples than they would if they grew something else, but 
their land does have ^n alternative use. 

I think that the main problem in agriculture is to figure out how 
i» to target selective subsidies, and so I could see a role for an alien 

labor program. I think the H-2 program should remain and be 
streamlined, but that it should be recognized that any large-scale 
program is going to mtroducing another large-scale subsidy. As it 
to now stands, the H-2 program is not a large subsidy. 

And if one had to rank the uses of H-2*s now on a kind of prior- 
ity basis, it would seem to me that you could rank the woods people 
and the sheep slightly higher— they are small programs that may 
eventually terminate. You can rank sugar as something that even- 
tually will be terminated when wages get high enough to encour- 
age a switch to mechanical harvesting. , 

But the H-2 apple program is one that I think illustrates what 
can happen when you guarantee a labor supply over time, because 
engineers tell me that if there were no alien workers there would 
be much more mechanical picking. But it would require farmers to 
coordinate harvesting very closely with the processing plants, 
something that farmers do not have to do when applies are picked 
by hand. 

So the point is, that land has alternative uses. H-2 workers are a 
wage subsidy. The question is how big a subsidy to make this, and 
my preference would be to keep it small and selective, as opposed 
to large and general. f 

Senator Simpson. So if you were to design a transitional guest 
worker program which would gradually hope to end dependence on 
alien labor during the period when the new enforcement measures 
are being put in place with regard to illegal immigration, how 
might you advise us to structure it so that in fact it would be self- 
terminating? 

Mr. Martin. The transitional guest worker program that I think 
would work best for agriculture is transitional amnesty, in other 
wordb» give visas that allow people to enter and leave the country, 
and at the end of 2 or 3 years permit those people to convert to 
permanent resident alien status. That wodd ease the shock of a 
quick cutoff of alien workers. 

On the H-2 program, what I would do is get rid of the State by 
State adverse effect wage rate and instead set sort of an adverse 
effect piece rate, which would be more sensitive to local conditions 
• because thingb vary so much crop by crop and because most people 

are paid piece rates, I would try to tailor the AEWR to each crop 
and area. 

Tl"u second thing I would do is reduce the lengthy certification 
^ procedure and substitute for it either a fee that is linked to the du- 

ration of the work visa or a payroll tax. 

I would encourage employer associations to do the recruitment, 
to get the association to help enforce labor standards and immigra- 
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tion laws. In other words, if you talk to the growers in California, 
they recognize that there are going to be some bad apples, as it 
were, among their members, and they know who they are and they 
can enforce the rules better than any amount of regulation can. 

If you would run certification through those associations and 
then, with the threat of taking away all alien workers if more than 
5 or 10 percent of the members were found to violate labor laws, 
you may have a more efficient way of enforcing standards than 
what we now have. , ■ j. ^ 

Senator Simpson. Certainly I think you might agree, and indicate 
if you do or do not, that we have the testimony from the Depart- 
ment of Agriculture that the U.S. migrant farmworker population 
has come down from 400,000 to 200,000 in 10 years, and that there 
are 300,000 to 500,000 illegal migrant" farmworkers. 

And certainly the assessment is then clear, is it not, that we 
have a labor market or a labor market sector which is predomi- 
nantly illegal? Do you think that is a true statement? 
Mr. Martin. In agriculture? i . i • 

Senator Simpson. That we have a labor market sector which is 
predominantly illegal; would that be so? 

Mr. Martin. There are some crops in some areas where the work 
force IS predominantly illegal. But remember that most farmers 
and most farmworkers put in most hours of work tending livestock 
or doing the repair and maintenance and these people are by and 
large legal. . ... 

What I am trying to say is that there is no general illegal alien 
problem in agriculture. There are specific illegal alien problems in 
agriculture, even within fruit and vegetable agriculture, where 
most of the illegals in agriculture are concentrated some crops use 
them and some do not. i u u 

The best example I have is the lettuce farmer who told me he 
uses no illegals to harvest lettuce but 'does use illegals to harvest 
other vegetables. The profits are high enough in lettuce to justify 
using an all-legal work force, and average harvest wages on his 
farm were $15 an hour. 

Those kinds of differences are hard to capture in a uniiorm 
hourly AEWR. That is my main point Agriculture is heteroge- 
neous You of course do not hear from the side of agriculture that 
does not need alien labor. They are not really worried about it. You 
hear from the side that does, ... ... 

It strikes me that the overwhelming silent majority i3 getting 
along without alien labor, and it would be interesting to know why 
some farmers need aliens and some do not, even when the work 
seems very similar. u u • *u * 

Senator Simpson. I think the clear distinction would be is that, 
what I am saying is that the migrant farmworker population 1 
think IS an illegal, predominantly illegal, the migrant farmworker. 

Mr Martin. You have to interpret all of these statistics with an 
awful lot of caution. In California we had the State read all the 
social security numbers on which farmers paid unemployrnent in- 
surance taxes and they came up with 600,000 separate workers, in- 
stead of roughly 220,000 which the State has been reporting. 

So there are a lot more individuals out there doing farmwork 
than what we thought. Migrancy is defined as just having resi- 
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dence in one cuunt> and working and staying overnight in another. 
There is u lot of artificial migrancy in California, because a fair 
number of workers crosb county lines in order to live in public mi- 
grant housing, where they pay very low rents. So there is a lot of 
migrancy among legal domestic workers. 

No one can make an accurate assessment as to whether or not 
most of there migrants are legal or illegal The point is they are 
very heterogeneous. The> have many motives for migrating, and so 
far as I know there is not enough information to make a judgment 
one way or the other. 

Senator SimpsoiN. Well, I thank you very much for your ver^ 
helpful ^laterial which you have given us to process Thank you, 
doctor. 

The next panel has to do with nonimmigrants and is an adminis- 
tration panel which consists of. Doris Meissner^and I believe she 
has been detained. But we do have Diego Asencio, the Assistant 
Secretary for Consular Affairs of the Department of State, And if it 
is appropriate with you, sir, we will proceed to hear your testimo- 
ny. And when Ms. Meissner comes we will just have her come right 
to the table and join you. 

It IS always good to see you, and it is always even more appropri- 
ate to hear the thmgs that you share with us with your back- 
ground, and I appreciate it. 

STATEMENT OF DIEGO ASENCIO. ASSISTANT SECRETARY FOR 
CONSULAR AFFAIRS. DEPARTMENT OF STATE 

Mr. AsENCio. Thank you, Mr. Chairman. And again, with your 
permission I would submit my prepared statement for the record 
and give you a quick summary. ^ 

Senator Simpson. Without objection. 

Mr. AsENCio. Of course, what I am selling today is the nonimmi- 
grant visa waiver bill. I am advocating this from various points of 
view. One. this bill is a means of relieving the enormous pressures 
that arise on the visa line where, as a result of an ever-increasing 
spiral of workload, people wanting to come to vhe United States, 
people from countries where we have traditional/' not hai a prob- 
lem either of visa issuance or visa abuse, nevertheiebc require sub- 
stantial resources to process. 

The waiver bill would also bring great advantages in facilitating 
legitimate legal travel, and it would contribute quite beneficially to 
our travel and tourism industry and would have a good effect on 
our balance of payments, and would have a very good effect on our 
relationships with a number of countries where we already have 
these privileges going the other way. 

We consider this, that is the nonimmigrant visa for certain se- 
lected countries, an unnecessary barrier to travel. I am convinced 
that if we do go for a visa waiver that we would have enormous 
savings, not only the initial savings which amounts to 121 posi- 
tions, which is not inconsiderable, but also the increasing savings 
year by year as the visa demand increases. 

And we consider that in effect this is not only an important ap- 
proach—the waiver bill— but also a necessary one. 
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I would also like to just momentarily touch on another aspect, 
that is problems having to do with fraud in our consular function. 
To put the thing in perspective, in our fiscal year 1980 we proc- 
essed 455,355 immigrant visas and 7,776,000 nonimmigrant visas. 
This was at a resource cost^ of some 484 man-years of consular offi- 
cer time and 1,274 man-years of foreign service national employee 
time. 

I have gone in my prepared statement in some detail concerning 
the adjudication process in the event there might be some question 
on how we go about this. 

I want to emphasize our commitment to eliminating fraud and 
recognizing our continuing obligation, particularly from the De- 
partmental point of view, to assist consular officers in combating 
fraud. But if I could just review the adjudication process. 

The decision tc issue or refuse a visa is based on a consular offi- 
cer's reasoned assessment of an applicant's intentions. Consular of- 
ficers spend hours every day interviewing applicants, not only to 
analyze their situation but also to consider it within its applicable 
cultural, economic and political setting, which plays a major role in 
the ac^udicative process. 

We undertake a number of measures to try to limit the aspect of 
fraud. Training of course is one of the most essential of these. In 
addition to the regular courses, we also have instituted a system of 
antifraud workshops, in effect traveling antifraud experts who go 
around to specific. areas where this sort of technical ability is neces- 
sary and training people. 

We have also made our visa as tamper-proof as possible. We are 
in the process of instituting a counterfoil system. We have devel- 
oped a consular antifraud handbook. We are doing everything we 
possibly can in this area, most recently with the establishment of a 
specific five-man office in our visa office to work on this particular 
problem. 

Having said all of this and recognizing the arrival of Ms. 
Meissner, I thank you, Mr. Chairman. 

Senator Simpson. If you have any desire to summarize that any 
further, please do so. 

Mr AsENCio. No, Mr. Chairman. I just would like to make the 
point that we believe that we are doing a good job in the antifraud 
area under very difficult circumstances, and that we are not only 
doing a good job, we are getting better at it. And I think this is an 
area of which we can be reasonably proud. 

Senator Simpson. Thank you. 

(The prepared statement of Mr. Asencio follows:] 
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Prepared Statement of Hon. Diego C. Asencio 

Mr. Chairman: 

X am pleased to appear before this body today to discuss 
matters related to the entry of nonimmigrants into the United 
States. My presentation will be in two interrelated parts. 
First, I will briefly discuss our proposal to waive the nonimmi- 
grant visa (NIV) requirement for nationals of certain countries. 
Secondly, I will discuss ways in which we deal with the problem of 
fraud in nonimmigrant visa applications. 

Proposed NIV Waiver 

Our proposed Noniimoigrant Visa Waiver bill would amend the 
Inaigration and Nationality Act (INA) to authorize the Attorney 
General and the Secretary of State to waive the nonimmigrant visa 
requirement on a reciprocal basis for short-term business and 
tourist visitors who arc citizens of countries with the best 
record of compliance with our immigration laws. The rise in 
standards of living in Western Europe and certain other countries 
such as Japan, the comparative reduction of international air 
fares, and (until recently) the decline of *:he dollar relative to 
other hard currencies, have all contributed to a phenomenal in- 
crease in tourist travel to the United States. Experience has 
shown that jrisitors from many of these countries have posed the 
fewest enfoVbcmcnt problems in terms of our immigration laws. As 
a result, we are in the position of devoting an cvcr-incrcasmg 
effort to processing growing numbers of visitor visa applications 
by applicants whose qualifications are rarely in doubt. 

Eliminating the visa requirement for a large number of legiti- 
mate travellers would enable us to make more rational use of our 
trained and experienced personnel. It would also promote better 
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rtl«tlons with soae of our closest allies and other friendly 
nation* around the world. Many countries, including those in 
Western Europe which benefit most from tourism, have no tourist 
visa requlr«»ent8 for Americans and many other nationals. 

By elLTjlnating this unnecessary barrier to travel, and the 
least essential nonimwlgrant visa issuance work by consular per- 
sonnel abroad, we would be able to assign our .consular officers 
more efficiently and rationally to highest priority tasks, thus 
promoting economy and efficiency in a period of severe budget and 
personnel constraints. By making travel to the United States 
simpler and easier, we would Increase its volume and contribute to 
improving our balance of payments, ^y maintaining appropriate 
safeguards , we would continue to sc'Sreen those persons posing 
security or other concerns to the U.S. 

I want to make a special point of the fact that our NIV waiver 
proposal would not alter essential statutory and other safeguards 
relating to entry of foreigners into the United States. It limits 
the waiver to nationals of countries that have not posed a sig- 
nificant enforcement problem, requires an annual review to ensure 
their continuing eligibility, and would be supportea by procedures 
to refuse entry to undesirable persons. The ineligibility re- 
qulreroents of the INA would remain m foice , and the Department of 
Justice has informed us there is no objection to the proposal from 
the appropriate domestic security agencxps. 

Successful implementation of an NIV Waiver Bill pivots on the 
existence ot a mechanism for determining the continued eligibility 
of qualifying countries. The Department of State has developed a 
proposed system concept for this purpose, which has been presented 
to the Immigration and Natut al izat ion Service (INS) for evaluation 
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The proposed NIV Waiver System Concept relies mainly on a 
machine-readable INS arrival/departure form to be completed by the 
traveling alien and collected by the airlines. This computer- 
supported system would enable INS to quickly and automatically 
match departure forios with previously submittea arrival forms in 
an economical manner. The system would thus provide an efficient 
and cost-effective way to verify i£ visitors from eligible coun- 
tries have overstayed the 90-day period during which they had been 
authorized to be in the United States. However, it is not de- 
signed to track aliens as they travel within the United States. 

The principal elements of the proposed concept are; it can be 
impleaented with existing technology; it can be operational within 
a reasonable time frame; and it can potentially be expanded for 
the purpose of monitoring the arrival and departure of all aliens 
entering the United States by air. This could serve a variety of 
enforcement as well as tourism raarket analysis and development 
purposes. 

Fraud Problems 

While many consular officers at smaller Foreign Service posts 
oust perform several or all consular functions, many of our con- 
sular personnel are primarily engaged in visa work. Under the 
Immigration and Nationality Act, as amended. Foreign Service per- 
sonnel holding consular commiosions are responsible for granting 
or refusing both immigrant and nonimmigrant visas to foreigners 
seeking entry into the United States. This responsibility Is of 
great Importance, both in terms of both national interests and 
allocation of resources. In FY 1980, for example, approximately 
455 ,355 immigrant and 7 ,777 ,000 nonimmigrar.t visa cases were 
processed, at a resource cost of somte 484 man-years of consular 
officer time and 1,274 man-years of Foreign Service national 
employee tine. 
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in recent ytcirs , visa work has become more difficult because 
of thcee (actons (Irit, the United States is a nation of well- 
known freedom and opportunity. Political volatility and economic 
disruption elsewhere inevitably lead millions to seek entryijM^the 
O.S. Cor temporary or permanent residence? second, the rapidly 
expanding and highly seasonal number of nonimmigrant visa applica- 
tion«2 and third, the increasing prevalence of fraudulent prac- 
tices and docuiaents. I would like to expand on the last factor. 

The typical alien discovered wqrklng Illegally lr> the United 
States notmally comes from a country^ that Is experiencing' serious 
economic dlf flculties. In genera.1 , the prevalence of visa fraud 
It tuoled by the same political, social, and economic factors that 
motivate the entry of undocumented aliens to the United States, 
with the added dimension of geography and distance. The alien 
fr ft a country which Is contiguous (or pearly so) with the United 
States usually finds It easier to enter the United States Illegal- 
ly than to obtain an expensive travel document and begin an un- 
familiar and uncertain visa process. Our major nonlmirlgrant visa 
fraud areas, however, ace those In which the visa Is an essential 
element to the entry i*r-v':eas. 

Many Caribbean nations, some Central and South American coun- 
tries , and several countries In the Far East account for- the great 
majority of nonimmigrant visa fraud cases. However, many visa 
fraud problems are also surfacing In the Indian subcontinent and 
In Africa. ^ 

Visa fraud associated with Immigrant visas varies from that of 
nonimmigrant visas In that It concentrate*s on establishing en- 
titlement to status through documentaryt.evl^ence. T^e problem of 
fraudulent documents In most high-fraud areas Is two-folds the 
absence of rellable<xlvll documents on a national or stgte level, 
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And tht ♦••y av«lUt>ilUy ot «putlou8 -authenticated" documents at 
lower echelons of local bureaucracies. Immigrant visa fraud is a 
general problem with occurrences on every continent. 

Department's Anti-Fraud Program 

The principal elements of the Department's anti-fraud program ^ 
involve officer training, support of anti-fraud operations at 
overseas posts « and an active liaison process i,n the Department to 
coordinate our activities with other U,S, government agencies, 
foreign governments, and Interested parties in the* pr ivate sector. 

During their initial consular training at the Foreign Service 
Institute, consular officers are made aware of ways In which visa 
applicants will attempt to misrepresent or conceal facts relating 
to their qualification for vi .a status or their possible excluda- 
bility. In the consular training exercises, trainers play the 
roles of visa applicants who act suspiciously and present fraudu- 
lent docuwents, as well as the roles of bona-fide applicants. 
After this initial introduction to the nature of fraud , consular 
officers ar<^ briefed in the Visa Office concerning the special 
problems they may encounter at their posts. 

Consular sections themselves have assembled a variety of 
material to instruct nowl> ar.. tvfd ol^icers in the types of fraua 
most often encountered locally. This material is usually col- 
lected in a coun -.ry Fraud Summary which might also contain case 
studies of typical frauds, samples of documents* ana an analysis 
;>{ fraud patterns. 

In addition to training of new officers and post orientation, 
the Department has undertaken a series of An"i-£raud Workshops to 
bring together consular officers from a specific geographic 
region, experts from the Department, and representatives of other 
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government ag^inciea. The first workshop for officers from the 
Caribbean and Central America was held in Santo Domingo in May 
1980. Other workshops took place in January 1981 in Athens for 
Near Eastern posts and Manila for the East Asian region, and in 
September 1981 m San Jose for Canada ana Central America. 

A variety ot anti-fraud programs, tailorea to individual cir- 
cumstances, are in place on the firing Line at visa units abroad. 
Posts have designated fraud officers to coocdir.ate these programs. 
At larger posts in high fraud areas, the fra .d officer's position 
IS a full time ]Ob with responsibility for tht. activities of 
foreign Service National investigators, liaison with host govern- 
ment authorities, maintaining the Country Fraud Summary, and ana- 
lyzing and reporting specific and general intelligence to the 
Department and the Immigration and Naturalization Service. Many 
posts maintain files of authentic civil documents, official seals 
and ^natures, as well as of forgeries, to ^alert officers and 
Foreign Service National staff to alterations and suspicious docu- 
ments. In some countries where almost an; document is available 
for a price, the face-to-face vjsa inteiview provides clues needed 
to determine visa ineligibility. For example, the application of 
a person claiming to be an accountant, who appears nervous, has no 
knowledge of his profession, and a bank account opened the day 
before, can usually be decided on in a brief interview in many 
instances. Finally, counterfoils are used at high fraud posts to 
ensure the integrity of the visa process ana make page substitu- 
tion and counterfeiting difficult. 

At most posts, fraud orientation briefings are given to all 
officers n«w to the consular section. Officers are encouraged, as 
time permits, to sit in on interviews conducted by the fraud in-, 
vcstigators of suspected applicants. 'Cases sent to the fraud unit 
for investigation are returned to the referring consular officer 
for adjudication as an additional means of feedback. 
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in the process ot screening of visa applicants « every noniroroi- 
grant nu»t presoitt n vaUU tcdvei document ♦ a completed applica- 
tion and a photograph. Some nonimmigrdftt visa classifications* 
such as student, temporary worker, exchange visitor ana intra- 
company transferee, require a certain approved form or petition. 
Sutipocting documentation is often reqaired by consular officers, 
such as financial evidence , an employment letter or other evidence 
of the applicant's ties to his or her place of residence. A con- 
sular officer carefully reviews the completed nonimmigrant visa 
ap.^lication and any supporting documentation to ensure that the 
applicant is quaXifit"* for the visa clas iication sought, and 
thai the applicant is not ineligible or excludable from the United 
States urder section 212(a) of the Immigration and Nationality 
Act. To the extent necessary, the applicant is interviewed by a 
consular officer to obtain any additional information necessary 
for ad3udica t ion* The applicant's name is also run through the 
Visa Lookout System before a visa is issued to ensure there is no 
derogatory information concerning tne applicant. 

The adjudication process and decision to issue or refuse a 
visa IS based on a consular officer's reasoned assessment of an 
applicant's intentions. Consular officers spend hours every day 
interviewing applicants not only to analyze their situation, but 
also to consider it withm its applicable cultural, economic, and 
political setting, which plays a major role in the adDudicative 
process. Through these interviews profiles are developed to de- 
termine which applicants are to be carefully screened. The goal 
IS not to discriminate against any one group, but rather to con- 
sider the trends that have clearly been developing at each post 
with respect to fraud, overstays, and adjustments. During the 
adjudicative process, consular officers look for indicators on the 
nonimmigrant visa application form which may signal the possible 
misrepresentation of informetion; they examine the reliability of 
any supporting documents; and they often engage m a personal m- 
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tttvltw tot an m-aepth analysis of an Individual's eligibility 
tor a visa as well aa Cor tigntf of possible fraud or misrepresen- 
tation. Throughout the process, the consular otticer factors in 
an alien's family, social, cultural, business, financial, and 
econoralc interests abroad in making a determination as to eligi- 
bility for a vis* and/or possible fraud. 

While the decision-making process is judgmental, it has prov 



that poor screening of visa applicants is a major component of 
illegal immigration. To in«'estigate this allegation, the Depart- 
ment early this year conducted a scientifically constructed survey 
of returned 0 visa recipients. The posts chosen to participate 
represented a diversity geographically, in types of applicants, 
refusal rates, fraud patterns, etc. An objective was to ensure 
the random selection of nationals of each country who had received 
visas during a specified period m 1980. The Department founa the 
results encouraging: they showed a meoian overstay rate of 2 
percent, thus supporting the view that previous allegations of 
overstays had been exaggeratedly high. 

The role of the Department of State in the visa anti-fraud 
effort IS focussed on backstopping the efforts of posts abroad and 
coordinating our activities with those of the Immigration and 
Naturalization Service, other government agencies, and private 
industry, particularly the airlines. In these efforts we are par- 
ticularly mindful of the need to ensure a constant flow of infor- 
mation both to and from INS and the Department. We note several 
recent instances where timely intelligence from posts abroad re- 
sulted in the apprehensii>n of aliens attempting e.itty into the 
United States. In February 1981, fo/ example, two alien smugglers 
from a Central American country were apprehended in Tucson, only 
hours after an alert had been received from our Embassy. In these 
and other efforts, the Department has received the fullest 
cooperation from INS. 



to be equitable and accurate. However, allegations have arisen 
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The 0«pdrt»ent l& totd l> committed to eliminating fraud, and 
It recognizes its continuing obligation to assist consular offi- 
cers m combatting fraud. To be sure, a secure work environment, 
adequate staffing and appropriate training can go a long way to- 
ward reducing fraud perpetrated against the U.S. Government. But 
wore IS needed. Consequently , a Consular Anti-Fraud handbook was 
recently published to give each maiviaual engaged m consular 
work another tool for attacking fraud. The Handbook provides con- 
sular officers with insights into interviewing techniques, which 
are so vital to the successful execution of consular work. It 
also addresses the conplementary roles of those engaged m anti- 
fraud work. Finally , the Handbook is intended to be a repository 
of post materials related to fraud. 

The Department recognizes the continuing need to devote 
greater resources to counter fraud. As a result, the Visa Office 
established a Fraud Division {four officers, one secretary) as a 
separate entity m ti^e Office of Field Support and Liaison this 
summer. This Division will have more resources to focus attention 
on the importance of t»»is work, to develop the necessary ex[;ertise 
and to provide field support in this critical area. 

Tnank you for the opportunity to present the Department of 
State's views on .these sub3ects. I woula be pleased to respond 
now or later to any questions by the Committee. 
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Senator Simpson. I would now welcome to the panel Doris 
Meissner, Acting Commissioner of the INS of the Department of 
Justice, And we are always appreciative of your taking time to 
share with us the administration's position on these various issues 
we address on immigration and refuge policy reform. And I will be 
very interested in your comments today. Please proceed. 

STATEMENT OF DORIS MEISSNER, ACTING COMMISSIONER, IM- 
MIGRATION AND NATURALIZATION SERVICE, DEPARTMENT OF 
JUSTICE 

Ms. Meissner. Thank you, Mr. Chairman. Excuse my tardiness. 
^ You are so on time on this committee, it is absolutely startling 

Senator Simpson. Yes. I was only 20 minutes late this morning 
when I came in. If the Governor of Texas had not been here, I 
probably would not have been here then. [Laughter.] 

Ms. Meissner. With your permission, we will introduce our state- 
ment into the record and I will make a few summary remarks. 

Our testimony on nonimmigrant issues covers three areas. The 
first is the question of nonimmigrant document control; the second 
is the matter of foreign student policy; and the third is the issue of 
the pending visa waiver legislation. 

With regard to nonimmigrant document control, this is an area 
that has admittedly been a very difficult one for the Immigration 
Service and continues to be one where we are dealing with signifi- 
cant backlogs and with the development of a new system which is 
not yet on line. 

We are, however, placing our highest priority at the present time 
on automation efforts. We expect to have a functioning and effec- 
tive nonimmigrant document control program which is automated 
by January 1983. 

Between now and January 1983, we will use under our present 
system, which admittedly is an antequated one. The purpose for 
processing the backlogged arrival and departure documents, the 
document which we refer to as the 1-94, is to prepare for introduc- 
tion of a new system which we believe will be much more effective. 
However, the new system requires that the data we have on hand 
now be systematically processed so that we have a continuous 
record on people coming into the United States. 

The area of foreign student policy is also one which, as you 
know, comes up from time to time as a particularly contentious 
issue. Specifically, of course, the Iranian student situation that we 
faced in the last 2 years has been a difficult one, not only for INS 
but for our Nation. We hear continued calls for effective enforce- 
ment against foreign students who violate the terms of their visas 
and the need for increased control of foreign students. 

I would like to say that I think it is very, very important that we 
keep the matter of foreign students and foreign student admissions 
into the United States in perspective. In the Immigration Service 
we are operating under the basic premise that it is strongly in the 
interests of this Nation to have foreign students in the United 
States, as it is important economically as far as our universities are 
concerned, and it is also important as a matter of overall world un- 
derstanding and foreign policy. 
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Therefore, we believe that the important thing for us to do with 
regard to foreign student control is to be certain that we have ac- 
countability among the schools themselves which register foreign 
students. We m:ist have a close working relationship with regard 
to their admissions criteria and the ways in which they recruit for- 
eign students td come into the United States. And second, we must 
have accurate and timely information on foreign students them- 
selves. 

Only a very small percentage of foreigi. students actually violate 
their status, and so our basic interest is that they maintain their 
status as full-time students in the United States. 

We are presently considering a new series of foreign student reg- 
ulations. We have some pretty specific proposals in mind, and they 
are being circulated within our own agency, among our district di- 
rectors and other interested individuals at INS for comment. We 
believe that in about 30 to 45 days we will be issuing some fairly 
thorough revisions to the present foreign student regulations for 
public comment . 

As I understand it, you have Dr. Bayard Catron on your schedule 
for this afternoon. He has done most of the work for us that result- 
ed in these changes, so I am sure you will be going into that with 
him in some detail. 

Basically, the proposed changes call for relying more heavily on 
the institutions of higher education for themselves for assistance in 
maintaining information on students as a way of bringing about 
more effective control of Joreign students who are in the United 
States. 

With regard to the visa waiver legislation, we are working very 
closely with the State Department in planning for its implementa- 
tion. For example, the automation of the nonimmigrant document 
control program is based on the premise that the visa waiver legis- 
lation will pass and that we will be in a position to support that 
legislation with the information required to make judgments on 
visa waiver countries and the individuals who come in without 
visas under the proposed legislation. 

Thank you. I would be glad to answer any questions you may 
have. 

[The prepared statement of Doris Meissner follows:] 
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Prepared "Statement of Doris M. Meissner 



Mr. Chairman and M«ttb«rs of th« Subconwittae: 
I an pleased to have the opportunity to testify concerning 
Immigration and Naturalization Service (INS) programs for 
noa-ifltffllgrAnt information control and the admission of foreign 
students r ae well as the proposed legislation that would establish 
the waiver of the visa requirement for some non-immigrants from 
certain countries. 

NON-IKMIGRANT INFORMATION SYSTEM 
Noa- immigrant information control is among the Service's 
highest priority automation development efforts. Following 
receipt of the Price-Haterhouse Stwiy on non-immigrant information 
requirementsr completed last June, Service activity is proceeding 
on three fronts: (1) bringing the current Non- immigrant Document 
control System up-to-date? (2) investigating alternative 
non-immigrant data capture techniques; and (3) developing an 
improved non-immigrant information system. These efforts are 
expected to greatly* iaprove the Service* i ability to meet its 
mission needs with respect to information on the non-immigrant 
population. 

THE CORRENT SYSTEM 
Efforts to bring the current system up-to-date are well 
underway. Multiple contracts have been awarded to process the 
backlog of form 1-94 arrival/departure documents accumulated prior 
to thd end of FY 1981. These documents will be processed by •ihe 
end of 1982. INS plans to award another set of multiple contracts 
to process newly arriving data during FY 1982. These contracts 
will provide for capturing all data on the current 
arrival/departure document (as opposed to previous methods of 
partial data capture) and will allow the elimination of the hard 
copy form. This new FY 1982 data is expectd to be processed 
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within sixty day» of th* and ot TY 1982. Theso efforts to bring 
thm current systeo up-to-date art being closely coordinated with 
the developoeat and implementation of an laproved system which 
will replace our current Mon- immigrant Document Control System. 



Recognizing that one of the l&rger problems In maintaining an 
effective non-immigrant information system is capturing the data 
on more than 10 million arriving and departing non-immigrants* the 
Service has initiated activity to investigate alternative 
approaches to data capture as they compare to the more traditional 
icey entry of non-immigrant arrival/departure data. Alternatives 
will be evaluated in terms of the time required to transcribe the 
data into a form acceptable by computer, error rates, and the 
resolution of arrival data with corresponding departure 
informati'Sn. The results will then be incorporated into the 
design of the improved non-iamiigrant information system. 



The Price-Waterhpuse Study, completed last June, identified a 
variety of informational needs which extend beyond the capability 
of the existing eystea. In addition, the study recommended that 
IMS proceed with the development of a new non-immigremt 
information system and posed three alternative system concepts for 
IMS consideration. These alternatives are viewed as a continuum 
of increasingly sophisticated systems development and range from a 
primarily manual system to a fully automated system employing 
technology to machine-read information from non-immigrant visas* 
The Sevice has accepted the Price-Materhouse Study and reviewed it 
in terms of precise INS system needs. As a result, tho Service 
has set system objectives and initiated the project to develop an 
improved non-immigrant information system* The new system will be 
a fully automated system which will incorporate the results of the 
alternative data capture methods analysis mentioned above. The 
long-term solution to data capture problems associated with 
non-Immigrant entry. rs r-^ 



Alternative Data Capture Techniques 



DlVSLOPMgNT or AN IMPROVgP HON- IMMIGRANT SYSTEM 




280 

yORBtflN STUDENTS 

The Statutory authority for our foreign student program Is In 
section lOltaKlSXF) of the Immigration and Nationality Act which 
r«Ut«» to bona fido P-1 non-lnmigrant students who seek to enter 
the united States solely for the purpose of pursuing a full course 
of study for which they ira qualified. That section of the Act 
also provides for approval of schools by the Attorney General for 
admission of ncn-iaaigrant students. 

The student program serves United States foreign policy 
ob:ectives by exposing citizens of other countries to the 
institutions and culture of the United States, by helping to 
cement alliances with other countries . and by transferring 
^itno^ledge and si^Uls to other countries, particularly those In the 
Third world. The student progran also benefits the American 
econo.,y and those academic and vocational schools which depend on 
foreign student enrollments as a major source of tu'. on revenue. 
This source becomes increasingly Important to those Institutions 
as the domestic student population shrinks. 

Adverse public attention was focused on the foreign student 
program, m 1979 and 1980 when American hosta-es were held by 
-students- m Iran and political demonstrations were conducted by 
a smal]. number of Iranian students In this country. There is 
•.ittle evidence, however, that students violate the conditions of 
thetr entry and stay to a greater extent than other 
non-i.T.niaran-.s. To put the student program into perspective. It 
is important to note that students comprise a very small fr»ction 
of the non-ianlgrants admitted to the country each year. I.. 1978. 
for example, students represented only 2.3 percent of the 
non-imaigr«nt3 admitted or 187.000 out of more than 8.2 million, 
in 1979-1980. there were roughly 3S0.000 non-immigrant F-1 
students attending United States colleges and universities, 
vocational schools, primary and secondary school;, and English 
language schools. 
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ACCOOWTABItlTy 

Ttt« S«cvlc«'s obj«ctlv« with Ctttpttct to foreign students » in 
Accocdaace with the intent of the statute, is to ensure that they 
ace and ceaain bona fide full*tiae students. The key to increased 
accountability over both non-imraigrant students tLnd the schools 
anrollin? thea is to achieve and maintain accurate and seaningful 
intoraation on both the students and the institutions* and to keep 
the acquired infontation current and accessible nationwide. 
Raductiona in the backlogs in the Mon-iamigrant Document Control 
Syatea and proposed enhancements ot the system should bring the 
Service to the position uhere it will be able to state with 
acctxxacy where an individual student or where groups ot students 
are authorized to be. The Iranian Project demonstrated some of 
the difficulties and impracticaiities ot large-scale monitoring of 
individuals without such a comprehensive system in place. 

SCHOOL INVESTIGATIONS AND PROSECUTIONS 
The increased proportion of foreign students among the 
enrollments of some United States educational institutions has led 
to questionable practices by some schools to recruit and enroll 
non-immigrant students. Investigative attention has produced 
prosecutions as well as changes in the way schools are being 
monitored. 

This year» the Service withdrew the authority of one 
California trade school to enroll non-immigrant students. The 
decision is currently being appealed in the Ni^th Circuit Court of 
Appeals. 

During 1981, forty-five schools and five student 
recruitQis were placed under investigation following allegations 
of administrative and criminal violations of Service regulations. 
This group consi-ts of 23 universities, colleges, and junior 
colleges, five academic high schools, and seventeen language and 
trade schools in seventeen states and the District of ^lumbia. 
No derogatory activities were disclosed at eight of these schools. 
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In nin« of th* co»pUt«d c*s«Sr wh«re iaolAt(t4 instances of 
adainiatrativfi vloUtiona w«r« diacloaad, the matitutiona were 
warned, or are in the proceaa of b«ing warned, to cease the 
deficient practice. 

Grand juries w«*re convened in March L98L in three judicial 
districts to hear testimony concerning the activities of one maDor 
student recruiter and officials \t six of the 45 schools. 
In Hay 1911, * professor of criminal justice at a four-year 
colleger who was also the president of an English language school, 
was convicted. In July 1981, indictments were returned in 
Pennsylvania charging the professional student recruiter and five 
officials and former officials of five of the schools and colleges 
with conspiracy to defraud the United States, concealment of 
material facts and false "statements to American consuls, and mall 
fraud. One foreign student advisor associated with a four-year 
college pleaded guilty; the trial of the remaining five 
Individuals Is ejcpected to occur in January 1982. 

Grand juries coMsnclng November 30, 1981, In two Judicial 
districts will examine the criminal Involvement of recruiters and 
officials of 12 additional schools. Investigation Is continuing 
in the remaining cases. 

ACTION AGAINST STODENT VIOLATORS 
In FY 1980 r the Service apprehended a total of 13,235 
deportable aliens who were students. In the first three quarters 
of FY 1981, the Service apprehended a total of 4,859 deportable 
aliens who were students. (Projected FY 1981 total — 7,700 
students.) These f Wares may be compared with the apprehension of 
6,110 students In FY 1979, and 6,813 In FY 1978. It should be 
noted that most of these students were apprehended In the course 
of INS visits to places of employment, although some were 
Identified and reaoved as the result of.6he review of the status 
of Iranian students. 
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Inv«itigationa dr« continuing into a scheme used by foreign 
students who are ineligible, and who applied for and obtain d 
guaranteed student loans and Basic Education Opportunity Grants. 
The aliens circumvented the law by falsely claiming to be United 
States citizens and by avoiding contact with any school officials 
who might detect their alienage, rn September 1981, 27 students 
were indicted in Rhode Island for defrauding the United States 
Government of nearly $93,000 in connection with the scheme. 

In these ways the Service is maintaining vigilance over 
foreign students and United states education institutions which 
abu^e the current requirements of the ?*1 student Program. 



T.he proposed regulations concerning students and school 
approvals which we intend to draft will take into consideration 
that we are operating in an environment of steady or declining 
resources and that our workload will continue to grow. To that 
end# we plan to adopt those policies consistent with the goals and 
responsibiliti4S of the Service which are the least burdensome in 
terms of paperwork for both the Service and the students, while 
making moi'e effective use of institutional sponsorship of the 
students by the schools. 

One of the main revisions in our foreign student program 
would be to return to the policy of admitting students for the 
duration of their status in the United States. Service 
regulations require that, upon acceptance of a non-immigrant P-1 
student for a full course of study, an approved school issue to 
the student a Form 1-20, Certificate of Eligibility for 
Non-immigrant ,(F-1) student Status. Uader current regulations, 
students are admitted for the period of time necessary to complete 
the course of study indicated on Form 1-20. The control resulting 
fro« this procedure, however, is more apparent than real. In 
reality, a return to duration of status would not enable foreign 
students to stay in the United states for longer periods of time 
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than uader the current regulations. The vast majority of 
, applications for extension of stay for students are approved* 
Furthermore^ under our proposed regulations r the schools would 
still have to report to us when students terminate their 
attendance* 

Another major revision in our student regulations would ' 
require students to provide evidence of admission to another 
school (with an approved Form 1-20) to the school from which they ^ 
are transferring prior to making the transfer* The schools would 
maintain the information and provide it to the Service as part of 
the regular reporting process required by regulation. This would 
eliminate the necessity of the students' applying to the Service 
for permission to transfer schools. It would also alleviate the 
hardship now imposed on bona fide students who currently may lose 
time from school while waiting for permission to transfer. 

A third major revision would prohibit off-campus employment 
for students whose programs are less than one year in duration and 
would prohibit employment during the first year for all students 
admitted for multi-year programs. Students in programs longer 
than one year would be authorized to work without applying to the 

f 

Service for permission to do so when certain conditions are 
satisf ied^^-^hey would have to demonstrate to school authorities 
that the/r ^ucation would not be adversely affected. The Auth-^ 
orization wouid.-3ilow a maximum of 20hrs/week during the year* 

Although we cannot tell precisely how many foreign students would 
work under this provision, most vocation and English language 
students would not be permitted to work, most primary and 
secondary students are already ineligible to work because of their 
age, and newly admitted undergraduate and graduate students would • 
also not be permitted to work. We therefore estimate that half of 
the foreign student population would be ineligible to work under 
this proposal* 

It seems likely that it would be as restrictive as the 
current policy of granting employment autnorization only to 
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students who file applications based upon economic necessity due 
to unforeseen changes in circumstances. An informal survey has 
revealed that applications from'those „ho had been in student 
status for less thar, six months were virtually all denied, while 
applications from those who had completed at least one year of 
school were virtually all approved. 

Th..impl«eatation of the above provisions would eliminate 
the requirement that foreign students file applications for 
extensions of stay, school transfers and permission to accept or 
continue employment. Needless to say, this would m4lce it much 
less complicated and time-consuming for the students to obtain the 
benefits to which they are legally entitled. Furthermore, our not 
having to adjudlcaw any applications by students for these ■ 
benefits would reduce the Adjudications workload by approximately 
4 percent, or 22 workyears. This estimate is based on FY 1981 
receipts. 

While eliminating as much paperwork as possible in our 
foreign student program, we intend to publish stricter regulation, 
relating to schools approved for attendance by non-immigrant 
students. These regulations would enable us to control foreign 
students much more effectively. One of the revisions would 
provide for a one-time recertif ication process in which all ~ 
schools seeking to continue their approval to admit foreign 
students would reapply for approval and reaffirm their intent to 
adhere to Service regulations. This procedure would enable us to 
determine exactly how many schools are actually admitting " 
non-immigrant students, to update our information on approved 
schools, and to ensure that all approved schools are aware of 
Service requirements, 

in addition, implementation of a new centralized automated 
non-immigrant information control system which would include a 
student information system would assist us in preventing abuses by 

fide students. We hope to implement such a "system by January 
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I will be happy to answer any questions about the proposed 
revisions in the student program. It should be kept in mind, 
however, that many of the details of our revisions are still under 
study. 

Finally, I will discuss the Department of Justice support of 
the legislation to authorize a waiver of the non- immigrant visa 
requirement for short-term tourist and bu^^ess visitors from 
designated "low risk" countries. ^ 

The requirement to present a non-immigrant visa for admission 
to the United States as a visitor for business or pleasure would 
be waived for nationals from certain designated low-risk 
countries. In order to qualify, the country must extend 
reciprocal privileges to United States citizens and have a 
non-immigrant visa refusal rate of less than 2 percent. The bill 
includes a special provision primarily for national security 
reasons, authorizing the Attorney General and the Secretary of 
State acting jointly, to refrain from extending the waiver to any 
country or to withdraw it at any time from a country to which it 
has been extended. Approximately 30 countries could presently 
qualify under these criteria as applied by the Department of 
State. 

The bill further provides for annual review of the rate of 
exclusion and violation after admission. Any country which 
exceeds a 1 percent rate of violation would be removed from the 
list of qualifying countries. 

The meucimum period for which a visitor may be admitted under 
the bill is 90 days* There is a provision to bar change of status 
after entering th^ United States uader this program. Furthermore, 
a visitor who violates conditions of admission may not again 
obtain entry without a visa. 

We support these amendments for several reasons. First, the 
legislation will enable the Department of State to better utilize 
existing resources as a result of the elimination of one step of 
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the pr,»«t two-«ep screening proc«« for the countries 
Ultimately affected. Moreover, this simplification of the system 
may .ct as an inducement to tourism with the resulting increase to 
our balance of payments. Second, it presents an opportunity to 
extend a reciprocal courtesy to four friends abroad, some of v^om 
have been according our citizens similar treatment for many years. 
_ Finally, it represents proof of our country's commitment to 
international travel, a commitment expressed in the Helsinki 
accord. The Department of state „U1 discuss the foreign policy 
and practical implications of this bill. 

Vou are probably interested in what this means to INS 
operations. Inspections, and Enforcement specifically. „ith 
respect to Inspections, it should be pointed out that these 
amendments provide for a waiver of a non-immigrant visa, not a 
waiver of the requirement that each alien applying for admission 
to the united States be inspected to determine admissibility „e 
do not oelieve, at this time, additional staffing or resources for 
the XNS Will be required. Instead, the INS will work closely with 
the carrier to elicit the necessary information from the alien 
with respect to his or her admissibility, xt should be noted that 
only aliens transported to the United States on carriers which • 
have entered into a contractual agreement with INS viil be 
eligible for the waiver, it is anticipated that among the 
contract's provisions will be the requirement that the carrie 
ensure that the alien was informed of the conditions of his 
admission. The carriers share our interest in the success of this 
program, and „e expect their full cooperation. „e do not expect 
there will be a need to devote any additional Enforcement 
resources to the control and location of aliens who are admitted 
With non-immigrant visa waivers inasmuch as aliens from the 
countries to which this special treatment would be extended should 
not in all likelihood pose a problem. 

With respect to the provisions for suspension of the waiver 
at this point „e anticipate either relying on present statistics 
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concerning enforced departures to calculate tlTe rate o£ violation, 
or relying on an improved non-iimnigrant document control system, 
tf we rely on tha non-immigrant document control system, it would 
provide an additional incentive for carriers to cooperate in 
w«rifying departure, since failure to verify could result in 
suspension of the waiver. 

Senator Simpson. Thank you very much. That is very helpful. 

I Mink that it has been a concern of the subcommittee members, 
and I think it was also of the Select Ck)mmission, the high percen^ 
aee of visa abusers among the illegal immigrant population. And 
with the ney proposals for INS nonimmigrant document control, 
what might we expect in the way of a number of apprehensions 
that might be made as a result of this new system? 

What will be uncovered there? What will we find? 

Ms Meissner. I do not want to suggest that we will dramatically 
increase our apprehensions as a result of an effective nonimmi- 
grant information system. We view that system exactly as I stated 
It It is an information system and it ought to be timely. We ought 
to be able to know within a few weeks of somebody s coming into 
the United States by accessing a computer data base that he is 
here, what category of visa he has, and so on. 

Whenever we have that kind of a system all of our other actm- 
ties-our area control work, any references we get from local police 
agencies, et cetera-will be supported by the kind of backup infor- 
niation which allows us to respond quickly and know what we are 
doing when we come across aliens who may be in a nonimmigrant 

status. , . . e 

The new system is really a support mechanism, a support of en- 
forcement efforts that are ongoing, and as such we should be able 
to be much more effective within the context of deportation pro- 
ceedings and other enforcement programs, xu- 1 *u ♦ 

Senator SinpsoN. Might I ask just generally when you think that 
the system will be fully operative, and what is the most significant 
kind of infotmation that we will receive through the new system 
that we do ilbt receive at the present time? * ^ „ u,^ 

Ms MEis3i<ER. We project January 1983 for the new system to be 
up but it will come up in stages. By January 1983 we may not have 
complete information on all categories of nonimmigrants, but the 
system will Certainly be functioning for visa waiver applicants, as- 
suming that that legislation passes. , w 

It will ha^e a system to access the foreign student population as 
a first priority. Likewise, we intend to have codes for various secu- 
rity interest, so that the population that the security agencies are 
interested ih can be accessed as one of the first priority groups that 
we know sdihething about ;n January 1983. 

And the difference is that that information will be what is 
term^ "oil line." In other words, we will be able to, as you do at 
an airline terminal, plug in a name and up on the screen will come 
the information on what visa category this person has, what coun- 



ERiC 293 



289 



u- came from, when he entered the United States, where he 
said his destination in the United States was, and when he is suS 
ixteed to be leaving the United States. ^ 
f° *° files and other sources of informa- 
tXhonP^?Jl'j*5''*- V^«,P,'*esent time what we must do is us^ a 
telephone, call into a central location, get a name up on microfilm 
and then search for a microfilm recorcf It is a very,\ery t mSon- 
c^\"n^hffuto?"'''' undertaking, and that sKuld'^rbrthe 
Senator Simpson. I would be interested. How many attemDted 
fraudulent entries are currently deterred as a resSt o? airport in 

Ms. Meissner. Entries deterred? There is really no way to know 
of knowing JhT' ^« much oH'^w'a/eve" 

Senator Simpson. Attempted fraudulent entry' 

Ms. Meissner. In the case of airports, we have a tremendous ad- 
vantage in that we have participation f^m the air carriers It s in 

55min.^trthe uSted '^7^^^ ^'AT^ ^^o should be 

coming to the United States, and they part c pate heavily in check- 
ing people who get on the airplanes or on the ships ^ 
th?^iL n""^ assistance and cooperation of 

Surfp fL? •P^'^T?^* ^''^'"S the first place. Of 

course, that is n9t the case in every instance with land entries 

Zl^^ ""l^^^t^^ ^"ti'-ely different wi; 

But one has to assume that the checks by the airlines or the shin 
personnel, and the checks that the State DepartSmies in is 
hpTonSV-''^ bring about some deterrence. I think we aH have to 
be honest in saying that we know that there is a great desire to 
c Jtt a'nong certain groups of people and particularly from 

certain countries, and that we are unat>le to prevent that entirely^ 

thf INS h«s ?nT- ''^'^""l* «hare with us whai 

frrmifL -fK il® of current computer capacity to share in- 
«nTmrf'^'?„f h*^^"" 5! Health and Human Services 

lP^«l ??;ifif^ K^-^"" information on the whereabouts il- 

Sd the' r visS?^ *° nonimmigrants who have over- 

Dr^nt^timf «nHyvf„f^^'^K'^^''y '^^P^"*^ *° that at the 
nnr^riri^ •* f ° that IS because we are not up to date in putting 
our records into eny kind of automated form. What we envision ii 

of foir ff °" ''"P^^P^^ of benefits, oSlhe use 

of food stamps by nonimmigrants or whatever. But we will have 
timely information on names and countries and the sorts of things 
SSii fi,^^^""^' that give benefits will find useful for tracing 
t Jo^'' records and doing within their own procedurei 
benefite " *° distribution of those 

Senator Simpson. I guess one of the problems there for me is if 
r^wL"? ^^""^ any way of keeping track of attempted fraudulent 

whe" itis ad Jptod*? ""^^ ^^'"S ^^"'^^ 

wJ^L^Jf'o'^f • ^^'^e"" system we would know. 

We have, as I said, been working closely with the State Depart- 
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ment, and I think everybody has agreed that^the earliest a visa 
waiver program would be implemented would be, did we not agree, 
about 18 nionths from this past September? 
Mr, AsENCio. That is right. 

Ms. Meissner. So that gives us a little bit of leeway on our Janu- 
ary 1983 implementation date. Therefore, we will have the kind of . 
information on line that the State Department needs in order to do / 
its monitoring of visa waiver and that other assistance agencies ^ 
need in order to examine their own programs for fraudulent use of 
benefits. 

Mr. AsENCio. There is another aspect, too, Mr. Chairman. That is 
that the visa waiver countries are those countries where tradition- 
ally we have not had either fraud or .even refusal problems or visa 
abuse problems. So we have selected countries, for instance, with 
less than a 2 percent refusal rate and are talking about say a 1 per- 
cent abuse factor. That would provide a trigger for those countries 
to fall off the entitlement list should they abuse the privilege con- " 
ceded to them. 

So we do not consider that the countries that we are talking 
about are part of the problem. We understand that with the per- 
ception that immigration policy is out of control it is very difficult 
to arrive at that judgment. But we think nevertheless that because 
people are wail king across the border is no reason why we have to 
be examining the tonsils of Englishmen in London or Frenchmen 
in Paris or Germans in Bonn. ' ' ^ 

We must compartmentalize and realize that by doing this we 
would be releasing resources for use in those countries Nvhere there 
is an incidence, a high incidence, of fraud. But in addition to that, 
as Ms. Meissner says, we are in position to establish a very simple 
arrival and departure system that would be able to tell us in very 
short order whether the privilege is being abused or not. 

Senator Simpson. Well, of course it is exciting to hear about that 
prospect, from the really, the long string of abuse that we see in 
that area. And I am heartened about what you are both saying 
about getting that on liiie. 

But then we have our budget problems. The current budget re- 
quest of some $400 million for INS during fiscal year 1982, how 
^ much of that might likely be expended on nonimmigrant document 
control? How much do you anticipate expending when that system 
is fully under operation? 

Ms. Meissner. There is $1.7 million presently in our budget for 
the current nonimmigrant document control program. That will be 
increased by about $800,000 if our budget amendment in 1982 
passes. The $800,000 will go to research and development of the 
new system. 

Under the new system, the best costing that we have to go by 
was done by Price Waterhouse, which did work for us on this issue. 
The estimates we*re working with are $5.9 million a year to be op- 
erating a timely and accurate on-line nonimmigrant information 
svstem. That, of course, needs to be built into the 1903 budget and 
the budgets thereafter. 

Senator Simpson. Now, Diego, back to your testimony and re- 
marks, again I am trying to find out the timeliness. When will the 
data be available on the effectiveness of the State Department's 
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effort to improve the fraud detection amoi>g both aDDlicant.? for 

th^ Doinf l lrn ^een pondenng that, Mr. Chairman, and at 

mis point 1 am not sure that— you know, we can falU nHn.Vf 
magnitude of the effort expended against vSa fraud Th^Mc 

U £ T^''/!;,-" 'f.s<»»«Wn6 entirely different. """"''^''^B' 
a |iSfI,«Sot „V°eS:& ^» 

abfpMiie-a"'^^^^^^^ 

pubhc document that was presented, .n others Twould be S the 

acceptable among those who would quaUfy for the^Sa wa fer Is 
^lS^rayX!^&r • wiirdlerTZ sS 

sli?lagt?aM talking about a ' 

termSof Jea/nSers"^'"^ ^'^^ ^^^^ '"^^^^ ^^^^us in 

ce u'^btsfrate propose is that there should be a 1 per- 

nfT^nrp thL woukf be a trigger, and that that should really 

s^tistS aberr^tfo^n \l 2 jear^ avoid the possibility of a 
statistical aberration knocking the country off an entitlpmontQ lUf 

Srily""' ' reallocation of our pe'rsonnd r?sSs unne^^^ 

So what we're talking about is a 1 percent trigger with a 0 -5 npr 

WrC^N Lp?'^ 'T. T''""' ^tatistiXbSatfons' 
senator &impson. Let s just take a qu ck look then at thp cf., 
dent program. I would ask you both, how dHou resDond to thJ 
IV S ^^^''."V^r' "^^^ the fSeignTud'ent%t' 
?al5^ ierDehiair^fvp? f ^■^? ^''^J'^J^ the unnumbered form, 
vaiia perpetually, given free to institut ons, to change that to a 
numbered form good for 1 vear and provided perhSs that thP 
f S^rp?^'/^?*^^^ "^S^ °" tflat. as well as a sugglstioS to require 
H^Sg bf afr ''""''"'"P ticket of all nSnimmigranSTr- 

How about that? 
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Ms Meissner. The numbered I-20's. Our sense is that the misuse 
of the 1-20 form has a lot more to do with specific schools and prob- 
lems with certain recruiting practices which we simply have not 
monitored over a long period of time. Now, one coul<l go to a series 
of numbered forms, but having looked at it, our '-.ense is .hat that 
might cause more administrative headache than anything else. 

We do believe, however, that we have to do a much more aggres- 
sive and stringent job in looking at schools and school recruiting 
practices and really pay attention to the certification that we give 
schools to enroll foreign students. After all, we have a very potent 
lever over institutions of higher education, and that is that we give 
them the certification that allows them to recruit foreign students. 
We haven't used that lever effectively. 

Over the last year as a result, of much more careful scrutiny on 
the part of the public and Congress on what has been going on in 
the foreign student business, the Justice Department through cer- 
tain U S attorney's offices, initiated a series of m^or investiga- 
tions. We have uncovered some pretty scandalous practices and 
some wide-ranging investigations are now in various stages in the 

grand jury system. 

We have some convictions, we have indictments coming up, we 
have more evidence that is being presented to grand Junes, i hat 
has ha6a very, very salutary effect throughout the higher educa- 
tion community. After all, college presidents and foreign student 
advisers are not your normal run of the mill criminal that is used 
to being hounded by the Federal Government as far as prosecution 
is concerned, and the deterrence that that is bringing out I think is 
something that we -can count on as a more effective tool than a 
numbered system such as this. 

Senator Simpson. I think they have joined athletic directors now 
in that search. [Laughter.] . j . fT„of;«„ of 

How many institutions are given or granted that certification at 

the present time? , , t j u i 

Ms. Meissner. I would have to check that number. I don t know. 
But it is a large number. One of the proposals that we will make 
with the new foreign student regulations is a recertification, a one- 
time recertification of all schools in wliich we review their creden- 
tials from the bottom up and then keep up an ongoing monitoring 
ofthe practices that the schools employ. , fv,„f 

Senator Simpson. I think that is an excellent effort on that be- 
cause I think that has just been overlooked in the process then 
student issue, and that that is quite a privilege to be so certified 
Indeed, as you say, that is an extraordmary financial advantage to 
a university and that is one thing they are al interested in at the 
present time, is how to make the most out of the educational dollar 

and gather more of them. , ^, . ■ j j j 4.^ ur.^u r.F 

Let me ask, then, to what extent, and this is addressed to both ot 
you as you wish to address it, to what extent, if any, you believe 
that the current ability of a foreign student to adjust status to im- 
migrant once in the United States may contribute to illegal jn^er- 
stay in hopes of getting a job or establishing family equities which 
would then entitle them to immigrant status. „^f„:„i„ 
Ms Meissner. I think that Ambassador Asencio would certainly 
have some views on that as well. It is our sense that the adjust- 
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ment of status privilege does feed the possibility of an illegal over- 
stay. If the opportunity were not there, it would clearly curtail 
fdhiltlent"^^^^^' "^^^^ >.&ppens once we say "no 

ifZPr^J^"^^ the matter is that that has been tried in the past and 
t simply results, m a bulge in the system someplace else, generally 
m Canada for mstance. if people are require? to go bkfk to an- 
other country for one reason or another. Such a plethora of circum- 

Buu I might defer to the State Department on that. 

Mr. AsENCio. I just want to ratify that we agree with everything 

^^'i "^^r ^^^^S here about our best respond to 
that question, and she stole our thunder. 

aiSL nn ^J,""?- 1?^"* were giving me those percent- 

age figures on that abuse rate, carl you tell me what that would be 
m the figure of numbers, to go bjclc to that question? When you 

iJU; fig^''^ ;hat we are issuing over 7 million non- 

immigrant visas a year. We are up to that rate. Now. if we take 
Ifprln^""* '^l^^ countries that are eligible on thr^bSiiroflhe 
Dercpnteges we have indicated now. we are probably at better than 
<J million visas a year. Now. it goes without saying that there wUl 
fw fK.-/ »"CJ-ease in demand and since we anticipate 

abfy i^crer*^ facilitate travel, the number would pro^ 

Now, obviously not all countries are going to fall out of the 
sj^tem, but in the worst case, say everybody did better than 1 per- 
^^ UrfT"^^' T r"^'' i>e talking about ^0.000 that would abuse 
the privilege, and that would immediately eliminate the program 
Wo fW f^fu ""^^"y a minimal risk. I think that is the issue 
so m.-iVmS U^^* T ^""^ ^^^'""^ countries where the risk is 
Z^^^ f ''!>^?" eone to the business of the 

nonrefundable ticket and the arrival and departure system was to 
IrT'i? *^°f^^^iP consider that we in effect were relaxing con- 
w«Tnnf ^f^«'"f* "TNuu P"''^"^ perception was that immigration 
ta^nnf^ni "^^-'t *° P'"^^^ by doing that was 

to indicate that regardless, with regard to these countries there 
w^ a way of doing this that would still be fairly secure. 

benatcr Simpson. Certainly that 1 percent based upon the 3 mil- 
lion ,s^a figure of 30.000. anSi that is ^e that can be hancflld One 
percent of the 7 million would be 70,000. and that is another aspect 
of It. is It not. when you say 7 million? 

Mr AsENCio. The 7 million, of course, are the visas we issue all 
over the world in all societies. 

Senator Simpson. There are 28 countries that are on your list 
now as those we could enter into this? 

^^iv^J?^'°'°- » less than 2 percent refusal rate, 

yes. Mr. Chairman. ' 

Senator Simpson Well, just a couple of more. here, and wanting 
to use up the time fully while you are here. > 

Does the INS anticipate any reaffirmation of its authority to ex- 
amine school records? This is very interesting to me. these issues 
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about visa waiver and fraud detection and where we are with that, 
and then the student program, where the INS would have a reaffir- 
mation of authority to examine school records on students suspect- 
^ ed of visa violation, and a requirement of schools to release student 
addresses and telephone numbers upon the INS request. We have 
understood that that is not always available or that the institution's 
resist that. What steps might be taken to improve institutional co- 
operation in that regard? 

Ms. Meissner. I think there are many steps we can take to im- 
prove cooperation in that regard, and we believe we are on that 
path at the present time. The first important point, it seems to me, 
that has to be made is that the vast m^'ority of institutions in this 
country do operate in good faith with regard to foreign student en- 
rollments. 

We have always in the past and will more in the future be using 
the various professional organizations among colleges and universi- 
ties as well as foreign student advisers and other such groups as a 
means of creating an ongoing conversation with these institutions. 
But we also bglieve, as I stated earlier, that we have to monitor 
certification more effectively. 

We are going to be asking, unless we change our minds dramati- 
cally, all of the schools in the United States that have certification 
to be recertified. In the process of doing that, we are going to 
review the bona fides again and make absolutely certain in our 
own minds that schools are willing to play the game according to 
the rules. We hope to do that by next fall so that the m^or enroll- 
ments in September will occur under a new system whereby every- 
body will be operating off of the same sheet of music. We have 
every indication from the institutions of higher education whom we 
have had conversations with so far, that they welcome that kind of 
involvement pn our part. 

Senator Simpson. I would think that you have their attention. If 
those things are occurring, I guess that is the important issue. 

Might I ask then, Diego, one other question. What is the prevail- 
ing practice among other nations in extending employment oppor- 
tunities to our U.S. students who are studying abroad? 

Mr. AsENCio. I would have to give you an impressionistic answer. 

Senator Simpson. Please do. 

Mr. AsENCio. Certainly in most of the Latin American societies 
that I have seen they are highly restrictive. I understand that in 
Western Europe, they are also highly restrictive. However, in any 
number of societies I have been there has been a sort of infornial 
tolerance in certain circles, for instance, to the teaching of English 
or something of that sort. So that it is always possible to make 
some money as a student abroad, but to do it legally is devilishly 
difficult. 

Senator Simpson. One final one. What information which is cur- 
rently not available to you in your work and in the consular offices 
or to the consular officers, what information currently not availa- 
ble would make the job of adijudicating a foreign student visa much 
more effective in terms of detecting potential abuse? If you would 
share that so we xnight consider that. 

Mr. AsENCio. Well, actually, I am not sure that there is any one 
piece of information. However, to back up something that Ms. 
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'■^ferred to earlier, what bothers us abroad particularly is 
flnf °f people who are in effect haS/oer! 

fectly legal I-20's for schools that are. say. in financial SKuiSes 
I would say that sort of information which I guess woJld come 
under the guise of intelligence on efforts to do that would be essen^ 

\Uf:^f&%Ie''' ' ^^-'^ thatTe^ fls'irr'e- 
nA^f^u SiMPS0Ng)ne final one. I promise, just directed to both 
nrZo"V^^T"'^ T^f f^PP'^e up to the top. We hear proposals 
feS oul ^'f'" f I''' legislation that we shouXr a? 

nSho FJIc lu ^?°^ '^'^'^'y charging fees in the area or increas- 
2rini • are presently charged to offset the cost of admirSs- 
tenng our immigration programs and our nonimmigrant visa prl 

What are your views there? Where might we see it appropriate 
to charge these or inqrease fees? And you don't have to be sSS fic 
but what IS your feehng about that concept? We know that the 
nonimmigrant visa is a very valued document, and a $5 chaJk o? 

Suo hnTpl'^"- ""'"/^ IH'' °" that? It tould be felp' 

tui to have the views of both of you 

h"^^ " particulai philosophy in the Consulate 
Bureau It makes us a sort of an anomalous group in the Deoart- 
ment of State. We are the only people in the Depar ment of Itate 
who make money, and we are rather proud of that Our basic nhi 
''^ absolutely no reason why the thin£ vve^do 
shouldn t be on a sort of cost basis. I mean we don't really expec? 

^J^!hr^,^7^'!'^'^^' '^"^"'^e of an immigrant visa, or why 

we shouldn t recoup our costs. 

f hJ^hiL'f ^"'^^t °I activities, and that is that most of 

?n r f,""^ mandated by statute, but we are fairly close 
now to pretty well recouping our entire consulate costs. I would 
lnTii \h!^ZZ ?,l '"^'P^'^e. the great outstanding exception right 
now IS the cost of the immigrant visa, the immigrant visa fee We 
expect action cn that fairly soon. So once that is actuallTin place 

hfnkS U ^r"''"""K.^' '^f t 'he Government a dfme" and i 
think that is a fine objective to shoot for. 

Ms. Meissner. I cannot match that record. 

benator Simpson. You what? 
^Ms^Meissner. We cannot match that record for the Immigration 

Senator Simpson. I think that is true, you cannot. (Laughter] 
Ms. Meissner. As you know, this administration is very interest- 
f\flV^^' ^^•"^'"^ ^^"'^^Pt' ""'J ^^'e f>ave been charged 

fnri f"''\f-''^"'^^" °f 'he services that we per- 

form and their relationship to fees. We are in the midst of that 
review right now. and certainly the ^rvices that we perform f?r 
nonimmigrants, such as extensions of stay or the right to work for 
foreign students, are ones that we will be offering proposals on as a 
way of reviewing and admsting user fees where appropriate 
, Senator Simpson. Well, certainly to me the thought of doing that 
IS not repugnant. It is rather attractive, actually, and I don't think 
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it would put a burden on the person, an undue burden, if we are 
talking about something in the $5 or $10 range. 

It is a fascinating thing to me that various things I come in con- 
tact with in my various duties in this place, small fees such as a $5 
fee or a $10 fee to the veteran population on outpatient and inpa- 
tient activity' amounts to millions, and yet the veterans themselves 
tell us that that isn't a material part of their health care. 

This is another area like that where $5, $10, with these types of 
numbers could indeed lead to a self-sustaining program in some 
areas, and certainly a student, a foreign student, out of college, you 
know, a little ticket item there is not going to force a fellow to drop 
out of school and could easily defray that. 

So I jijst am appreciative of your views and always appreciate 
your good testimony and your remarks and your serious material 
and also your levity from time to time, which is needed in this te- 
dious process. 

Mr. AsBNCio. Could I just add one footnote to my previous re- 
marks? 
Senator Simpson. Please. 

Mr. AssNCio. In our nonimmigrant visa issuance we also on a re- 
ciprocal basis charge no fee if there is no fee for Americans travel- 
ing to a specific country. I don't consider that really an exception 
because a benefit is being received. So while I would advocate obvi- 
ously a fee that would be equal to the cost of the service, I would 
like to see this flexibility retained. 

Senator Simpson. ! think that is a good discretionary approach. 

Ms. Meissner. Mr. Chairman, let me add one further footnote as 
well. You asked earlier about deterring entries into the United 
States. Perhaps what you are asking about had to do with the turn- 
downs that we make at the ports of entry on people who come in. 
-Sehator Simpson. Yes. 

Ms. Meissner. We do have some information on that. 

Senator Simpson. Just what Donna told me to say, a male fide 
id^ntificaJbion, go please. [Laughter.] 

Ms. Meissner. I can give you a few numbers. 
•Senator Simi>son. I mean others are going to read this besides we 
who have become so dazzling inat, [Laughter.] 

Ms. Meissner. My answer pales in comparison to this exchange. 

Last year apprehensions of people that were not allowed to enter 
as.a result of having fraudulent documents were 17,000 at airports; 
through seaports, 55,000; and through land border points, 585,000. 
„ So, it is not inconceivable that people do actually arrive at our 
shores, and in fact do not enter the United States because some- 
' hing is not in order. . 

How much that would increase if other systems were in place, it 
is difficult to speculate. 

Senator Simpson. Thank you very much. We appreciate your 
being here. 

We will take 'about a 3-minuto break here. 

[Recess.] 

Senator Simpson. We will now proceed again with the foreign 
student panel, and I hope you heard some of that information that 
we just discussed. You did; I can tell. It is fascinating. 
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isniJf. t^^^^^ 5^4''°'' Washington University. It 
of For.£n^r/°"/ t^^- °f the National Associat on 

of Foreign Student Advisers, and David North-we always appreci- 

ctt^uTStSr^^^^^ testimony-Mr. North of the N^lwTrS- 

win^g^iSs^oSetSoT"' ^^'"^ - 

STATEMENT OF DR. BAYARD L. CATRON, ASSOCIATE PROFESSOR 
vISy'' ^'^^^^^STRATION. THE GEORGE wSnCT^^^^ 

Mr. Catron. Mr Chairman, I am delighted to appear before the 
subcommittee to discuss the policies and practices Svernfng thi 
f hoThTf^f^^f of foreign students in the Unitfd Sta ef. Al 
though I testify this afternoon as a private citizen, my testimonv 
grows out of a study of these issues I conducted "^sTspringTa 
meStUcU managemen?"m'pr?ve' 
. I ^r^r^^u^"?^^*®! a written statement and also a copy of the final 

• R^t^U? ^P? •'^^ l^u" r^"'^' I summarize oraSy 

conHni^^^; Chairman, I believe that the foreign student program 
continues to serve the national interest. It serves U.S foreign pdicv 
objectives by exposing citizens of other countries to the inst?tE^ 
wl'oth*r..'^*^? United States, by helping VcemenTal i^^^^^^^^^ 
with other countries, and by transferring knowledge and skills to 
other countries, particulariy those in the Third World 

1 he foreign student program also -benefits .the American econo- 
my and particularly those academic and vocational schSs wh?ch 
1X?P V "^^^ °" f^"""^ ^t^'^^"* enrollments aTa ma or 
shrinks ^ '^^^^'^^'^ ^t"'^?"* populSn 

Second, is the foreign student program under control? Are spe- 
cial enforcement efforts warranted? Adverse public attention wS 
focused on the foreign student program during the IranLn crSi? 
When political demonstrations were conducted by Iranian studente 
m this country, he inability of the Immigration Service to prS 
timely information on the numbers of Iranian students ^n the 

S^.5orfS*f f."^*^' 'f"^^' «"«"ding fostered the m 

pr^sion that the student program was out of control 

^f-ulLlf?" K *® intensive effort to verify the status of Iranian 

iS RR^Lnf ?T°^ P'*SJ^'=* ^""^ ^ fo"ows. As of May 18, 
^'^'^''f f students had been determined to he in 

status, and only 4 percent had teen ordered deported or received 
final orders to depart. The remaining 8 percent includes those r? 
questing asylum and cases still in the hearing process at that time^ 
Furthermore there is little evidence that foreign studente viokte 
Snt^ITL their admission and stay in greater numbers or per- 
^wif^K«S^"i™°^^ categories of nonimmigrante. The vast majority 

In 1978 stSnf^'l''^*"'" '^rPl^ti^S their stddies 

m 1978, students comprised less than 8 percent of nonimmi- 
grants apprehended and only six-tenths of 1 percent of all deport- 
able aliens located. On a propori;ionate basis visitors are less likely 
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to be apprehended than other categories of nonimmigrants. But ex- 
cluding visitors, the proportion of students apprehended is some- 
what less than the proportion for all other visa categories com- 
bined. The numbers game here gets a little bit tricky, and I can 
elaborate on that in questioning if you desire. Therefore, because of 
the relatively small numbers and the lack of evidence that they 
pose a special enforcement problem, I believe that no special en- 
forcement effort directed toward foreign students is warranted. 

With or without employer sanctions, Mr. Chairman— and I think 
this is a very important point— with or Nvithout employer sanctions, 
area control focused on places of employment is clearly a niore 
cost-effective interior enforcement strategy for all illegal aliens 
than case-by-case investigations of individuals presumed to be out 
of status. 

Third, should INS continue to adjudicate requests for school 
transfers, for extension of stay and for employment authorization? 
Our study of this issue concluded that these three types of adjudi- 
cations could be eliminated either because they were low payoff ac- 
tivities or because they could be handled more efficiently or effec- 
tively in other ways. If our recommendations are adopted there 
will be considerable savings and the burgeoning adjudications case- 
load will be reduced by a projected 9 percent. 

I would be happy to answer questions about the specifics of these 
suggestions. However, because the question of foreign student em- 
ployment authorization is probably the single most controversial 
here, perhaps I should indicate what our recommendation in this 
area was. 

The statute is silent on the issue of foreign student employment. 
Current regulations prohibit off-campus employment unless it is 
authorized by INS. We favor a different option which represents a 
compromise between the extremes of blanket work authorization 
on the one hand and strict prohibition on student employment on 
the other, and which simultaneously eliminates INS adjudication of 
employment authorization applications. 

The recommended alternative is as follows: Prohibit off-campus 
employment for Students whose programs are less than one year in 
duration, and prohibit off-campus employment in the first year for 
all of those admitted for multi-year programs. Students in pro- 
grams longer than one year should be authorized to work by appro- 
priate school officials, thus eliminating adjudication by INS. 

Fourth, Mr. Chairman, what are the responsibilities of the 
schools admitting foreign students? What information on foreign 
students should be maintained? Unlike the vast majority of nonim- 
migrants, foreign students have what amounts to an institutional 
sponsor to legitimize their entry and stay in this country, namely, 
an approved school which has admitted them to a course of study. 

There is a statutory provision for school approval and a require- 
ment that schools report student attendance. Unfortunately, the 
school approval process has not been utilized effectively. I think it 
is very important that INS adopt the recommendations that we 
made, the seven specific recommendations that are described in my 
written statement in order to use the school approval process more 
effectively. 
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fui plnlS^^^^ ^^"^^^ '^l^nfied. if meaning- 

areS flp Jn?.^^*''!-^'" "^^P*^'^ the regulations' 

are noi eniorced, the information necessary to ensure fhstf foroicrr. 
students are maintaining status will not be available ^ 
In conclusion, Mr. Chairman, I believe that the foreign student 
program continues to serve the national interest and thS there"s 
no evidence that special enforcement efforts directed toward .tu 
dents are warranted at this time. I also believrthat altSl n." 

It^ ^ ^^'""^^^^ to eliminate adjudications, to devKTreS 
wiv f^'^ f*!''^^"* information system and to implSt effec- 
tively the statutorv provision for school approval and reSnl 
^. Thank you, Mr. Chairman. I would be h%py to answe'r Tny^ques- 

Senator Simpson. Thank- you very much. 

[The prepared statement of Dr. Catron f611ows:] 
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Prepared Statement of Dr. Bayard L, Catron 



Mr. Chairman and members of the S ubcoDialt tee • I am delighted 



to appear before you to discuss the policies and practices 
governing the admission and stay of foreign students in the 
United States. Although I testify today as a private citizen, 
my testimony grows out of a study of these issues I conducted last 
spring as a member of a study team of the President's Management 
Improvement Council. I will summarize the findings of that 
study and. indicate some of our major recommendations briefly 
under five headings. 

Does t he foreig n student p^rogran cont inue to serve U.S. interests? 

Since the passage of the Immigration and Nationality Act of 
1952, it has been national policy to admit nonimmigrants to study 
in the United States under conditions specified in law and regula- 
tion. As early as 1924, there was a statutory provision for 
admission of students as "non-quota Immigrants". 

1 believe that the foreign student program continues to 
serve the national interest. It is advantageous to this country 
as well as to the students themselves and their home countries. 
The student program serves U.S. foreign policy objectives by 
exposing ritizens of other c^ountries to the Institutions and 
Qultjre of the United St^ates, by helping to cement alliances 
with other countries, and by transferring knowledge and skills 
to other countries, particularly those in the Third World. The 
student program also benefits the American economy, and par- 
ticularly those academic and vocational schools which depend on 
fo reign student enrollments as a major source of tuition revenue. 
This source becomes increasingly important to those institutions 
as the domes t Ic student population shr inks . 
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I» the forelfjn stu^.^ t proeran ,.n^»r control? Aro =n , i 
enforceme n t effo rts warranted? ""trol? Are sp^rln l 

Adverse public attention focused on the foreign student 

progra™ In 1979-80. when American .hostages were held by "students" 
m Iran, and political demonstrations were conducted by Iranian 
students In this country. The Inability of ,he Immigration and 
Naturalization Service (INS) to provide information on U.e numbers 
Of Iranian students m the U.S. and the schools they were attending 
fostered the Impression that che student program was not under 
control . 

A nationwide status verification project was launched, and 
Iranian students were required to report to INS. The rosults of 
this intensive effort provide an important source .f Information 
afcout ,he extent to which students adhere to the conditions of 
their stay m tho U.S. As of Hay 18. "1981. 88X of Iranian 
students ^had been determined to be In «tat..s. including 2.310 
(3.6^ Who h.,d been reinstated. Only 2.628 Ua6 been 

ordered deported or received final orders to depart. (The re- 
mainder includes 3.105 asylum requests, nearly all of which were 
pending, and 1.86. cases still in the hearing process at that 



time. ) 

\ 



The results of this invest! p<'»c Ion suggest that, despite 
the adverse publicity and the inabilitv of INS to provide infor- 
nation on the numbers and location of Iranian students, the 
student program was not "out of control'*. 

Furthermore, there Is little evidence that foreign students 
violate Che terms of their admission and stay in greater numbers 
or percentages than most other categories of nonimmigrants. The 
vast majority abide by the law. and return home after completing 
their studies. tn 1978, students comprised less than 82 of non- 
immigrants appreh ended .. and only :6X of all deportable aliens ' 
located. On a proportionate basis, visitors are less Ukely to 
be apprehended than other categories of nonimmigrants. Excluding 
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visitors, the .proportion of students apprehended is sonewhat less 
than the proportion for all other visa categories combined. 

Therefore, because of their relatively snail numbers (2.3Z 
of the totcl number of nonlnmigrants admitted in 1978) and the 
lack of evidence that they pose a special enforcement problem, 
I believe that no special enforcement effort directed toward 
foreign students is warranted. For visa violators in general, 
as well as for those vho enter without inspection, area control 
focused on places of employment is clearly a more cost-effective 
interior enforcement strategy than case-by^case Investigation of 
individuals presumed to be out of status. 

Policies governing the admission and stay of foreign students 
should not be based on some possible recurrence of a situation 
similar to the Iranian crisis, nor on an Illusory quest for 
"control over" foreign students. It is neither feeslble nor 
desirable In a free country to track or monitor people on a 
constant basis. 

Policies adopted should be workable and effective in .relation 
to the essential objective of the program. In this case, the 
principal objective seems straightforward: To ensure that those 
admitted to F-1 status are an d remain bona fide full time students . 
TC follows from this that the Service aust have access to timely 
and reliable Information about students, and the capacity to 
identify them by name, nationality, and school attended. It 
also follows that enforcement efforts should be focused on 
those who are not bona fide students rather than on "technical" 
status violators who are simply reinstated. (Students are 
frequently reinstated for certain types of status violations, 
such as simple overstay and transferring from one school to 
another without prior approval. Such vlolatiore are generally not 
considered sufficiently serious to warrant expulsion. Some 
70Z of students apprehended in 1978 were reinstated.) 
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Should IKS cont inue to adiudlcate requests for school transfers, 
extension of stay and employment authorization ? 

The President's Management Improveraent Council study of this 
issue concluded chat these adjudications could be eliminated, 
either because they vere low payoff activities or because they 
could be handled more efficiently or effectively in other ways. 
Specifically, the study recommended tj xt: 

INS should return to "duration of status", admitting 
students to a course of study and authorizing their stay for 
as long as they remain bona fide students in an approved 
course of study. The "time certain" regulation" which 
went into effect in February 1981 will add about 4% to 
an already unmanageable adjudications workload, and will 
not result in significantly greater "control". 

INS should eliminate adjudication of school .t rans fer 
requests, which is a low payoff activity. The Service 
currently approves about 95% of the 50,000 applications 
a year, generally denying only chose who have not main- 
tained their status as bona fide students. The legitimate 
interest in knowing what schools students are attending is 
better served--.and served far more cheaply--by an informa- 
tion system than by adjudication. 

- INS should prohibit off-campus employment for students 
in programs of less than one year's duration and for 
students in the first year of multi-year programs. 
Students continuing beyond the first year should be 
authorized to work by obtaining written certification 
from an appropriate school official that the student is 
Dona fide, and that employment (not to exceed 20 hours 
per week during the school year) will not adversely affect 
the student's status. . 

If these recommendations are adopted, there will be consider- 
able savings, and the burgeoning adjudication^ caseload will be 
reduced by a projected 92. 

Mnj^i_Hjlgt_c ir|ugstanccs should fnr. tgn students be pcrnltted to 

Because the question of foreign student employment authori- 
zatlon is probably the single most controversial current issue, 
a few comments about it arc in order. 

The statute is silent^ on the Isauc of foreign student employ- 
ment. Current regulations prohibit off-campus employment unless 
it is authorized by INS. Conditions -for obtaining INS approval 
include certification by an authorized school official: (1) that 
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the student is in good standing and maintaining full time status; 
(2) that employment will not adversely affect the maintenance of 
full tine status; and (3) that economic necessity due to an un~ 
foreseen change in circumstances has been demonstrated. The 
student also agrees not to work more than 20 hours per week 
while school is in session; if employmen'. Is authorized, the 
student is automat lca,l ly grant.id permission to work full time 
during periods when school Is not In session. 

The Impacts of the present policy are far from clear. It 
is not known how many students are working legally in the U.S. 
today, much less how, many are working without authorization. 
INS approved an annual average of around 30,000 o£ 35,000 
coraplated employment authorization applications In the three 
yfcar period 1978-1980 (coughly an .85Z approval rate). But It 
is not known how many of those authorized to work actually 
found jobs or how long they worked, nor how many nay still 
working versus those who have completed their studies and re- 
turned to their home countries. 

A reasonable estimate might be that -there are 40-50 ,000 
foreign -stcJents working with authorization, and that number 
or more working without authorlzat/on. Put differently, probably 
between one quarter and one third of all foreign students are 
cmp loy ed . 

The basic rationale for restricting foreign student employ- 
ment Is to protect American workers. Some foreign students are 
no doubt fillinR Jobs that American citizens could and would 
rill if the Johf?were available. Moreover, since foreign atudenta 
are concentrated in teraporary and part-time Jobs, it is likely 
that they are conpetint directly with American high school and 
college students and other groups suffering relatively high 
unemployment rates. On the other hand, the total number of 
foreign students Is^ so small In relation to the total labor 
market (less than that an adverse national Impact could 

probably not be demonstrated even if blanket work authorization 
were granted. 
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Neither blanket „ork authorization no^r^ajjirtc t prohibition 
of foreign student employment seen,, palatable. Blanket author- 
isation would provide no protection for American student, and 
others In the labor market, and It would open an avenue to employ- 
«ent in the United States that does not now exist. A str'lct • 
prohibition, on the ot.her hand, would cause extreme hardship to* 
thousands of students who would have to give up their edvcatlonal 
programs and alter their career ambitions. In addition. It 
would tend to undermine the student program itself, since there 
would be considerably fewer applicants for student visas and 
fewer would be financially able to complete the'lr academic 
pro grams. 

At the same time, the current policy seems neither efficient 
nor effective. There Is another option which represents a compro- 
mise between ti.e two extremes and simultaneously eliminates the 
troublesome "economic necessity" criterion ..nd INS adjudication 
of employment authorization application.,. The recommended alter- 
native is as follows: 

Prohibit off-campu.s employment for students whose proRr.nms 
?n,ir?. ''"ration, and prohibit o^'campus 

In the first year for all those admitted for multi-year 
■^r* H ^''"""'^ Pro8r.->ms longer than one y.ar 

^re at :f?e"d'"}n'.^° ""S foUo.in, IT.lui.^s 

are satisfied. (i) the student has successfully completed 

oCta nsVf.T" '"-"'io-l program: (2) the a ud n^ 
Ob alns written certification from an authorized school 

/S"' ««"dlri8. «nd tharthe 

anticipated employment will not adversely affact the 

a^i n ^h'"'"'^ '° r'"'"'" """^ student- status: 

and <3) the student affirm, that he/she plan, to continue 

1= ...!„.,io.°orn:;, 

*It retains the conditions in th» 
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-It would eliminate the "ocononlc necessity" criterion 
which Is subject to varying Interpretations, and which 
has not been demonstrably effective as a meant of 
restricting student employment. 

-It would permit schools to provide on-campus employment 
during the first yenr to that small number of students 
who become truly needy due to an unforeseen change In 
circumstances, and If they so chosef to encourage employ- 
ment rel,ated to career objectives in subsequent years. 

-It would eliminate INS adjudlcaMons In this area, 
(currently 21 of total a'dj udlca t ions ) » simultaneously 
saving resources and reducing government Intervention 
in the economy and In the lives of individuals. 

-It would not adversely affect the enforcement mission 
of INS, since students working without certification 
by /tie schools would still be "subject to apprehension 
and required departure from the country. 

While It iff impossible to predict *tlie precise Impact of this 
proposed alternative, it ffeems likely that the recommended policy 
would be about as restrictive avs the current policy. Recently, 
a sma 1 1 » informal survey was conducted' by the INS Central Of f ice 
to corri^late approvals and denials of work authorization with 
the amount of time applicants had been In the country. The 
survey 'revealed that applications from those who had been In 
student status for less than six months were virtually all denied, 
while applications from those who had completed at least one y;car 
of school were virtually all approved. 



What are the respo nsibilities of the schools admitting foreign 
students? W hat Information on foreign students should be 
malnt alned ? ^ 



Unlike the vast majority of non Iranigrnn ts (vlsjltors), 
foreign students have what amounts to an institutional sponsor 
to legitimize their entry and stay in this country— namely , 
an approved school which has admitted then to a course of 
study. There Is a statutory provision for school approval, an<l 
a requirement that schools report student attendance. 

Unfortunately, the school approval process has not been 
utilized effectively. School approval forms (1-17) have simply 
collected over the years in INS district offices, and there has 
been no systematic attempt to review and update these approvals. 
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There Is no crntral fUe of approved schools and therefore 
consulate offlctnls and Inspectors at ports of entry have no 
ready means to verity school approval: 

It ts not known how oany approved schools are actually 
adnUelng foreign students, or the extent to which they are 
conplylng with existing regulations. While there are approxl- 
««eely 26.000 approved schools on till, the actual nunber of 
active schools ts probably considerably saaUer. When INS 
atteoptod to u«o t-17 Infornatlon In 1979 to verify student • 
status In Los Angeles. It was unable to contact over 300 schools 
out of 1.009 on file. 

INS should use Che statutory provision for school approval 
.-.nd school reporting more effectively. If the responsibilities 
of Che schools are not clarified. If meaningful pen.iltle, for 
nonconpUancc are not adopted, or If the regulations are not 
enforced, the Information necessary to support the prlnCpal 
objective of ensuring that foreign s.tudent, are maintaining 
status wni not be available. The prlnary source of ,tat«s 
lnforn.,tlon about foreign students Is and will continue to be 
the schools Which they are attending. Therefore, the PHIC 
study „ade seven specific recomnenda t Ions In this area: 
'Sat'L:'? 1-20, m the 

-Require schools to subnlt the names, titles and 
anp e s gn.ntures of officials authorized to",rgn 
illtioT '° *™Ployaent a,Uhor- ' • 

- -ce^"Vf ^:i.^r^igSia-Ln"-'^:- 

:a^?irr1f"^:L:Lj;'! • -- --- a 

;o::XaMn"":br:r;e":?f-u:r"?n"i^Sui:r" d t 

a set of administrative fines a^re n^ 'S; 

oorlnu ''"P rocorda. to provide 

govern n/th'o"J'- " '° '"""'^ "'^'^ regulation, 
governing the issuance of I-20s. 

-Conduct .a one-tine r ece r 1 1 f I ca 1 1 on proce,, m which 
all school, seeking continuing approval to admit 

ore sn students reapply. They should be requ ed 
to affirm their Intent to adhere to the regula o's 
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governing record keeping, reportl-ng and 1-20 Issuance, 
and to Infora Che Service of changes In designated 
officials and other pertinent changes. 

-Rely on the Department of Education data bases of 
college:^ and universities and of vocational schools . 
to establish the educational Icglclraacy of^ schools 
applying. Data base compatibility should be .insured 
so that updating of Information can be accomplished 
efficiently. (Private primary and secondary schools, 
and other schools not listed by the Department of 
Education >wlll have to be treated Individually.) 

-Centralize the recert 1 f Icat Ion process rather th.in 
dDlng It through district offices. A directory, of 
approved schools should be created and distributed 
to consulates, district offices and ports of entry. 
If It Is determined to be c os t '-e f f oc 1 1 ve , the data 
base of approved schools should be automated. The 
central file should have the capacity to differentiate 
schools by type and to list them by district. In 
addition, a mechanism to Identify schools which d.o not 
submit periodic reports should be developed. 

As became apparent during the Iranian crisis, INS does not 
now have the capability to ascertain the number^ of foreign stu- 
dents in the country, much less Che capacity to 'identify them 
by name, nationality and school attended. At least this minimum 
information Is necessary to ensure that thone In F-1 status are 
and remain bona fide students. ^ 

It Is recommended Chat schools be required to report, within 
30 days after each registration period, all F-1 students who have 
terminated (graduated, transferred , or dropped out), and all new 
students registered. This procedure would permit a systematic, 
centralliied updating of the student Information system and, because 
it is keyed to the reglstraCion period of the schools, would minimi 
the reporting burden. 

INS must depend on the schoo 1 s Co maintain cerCaln Information 
Much of this Is already maintained on nil students by most schools 
for their owij Internal purposes- -such as student address and 
telephone nunber, student status (full, time/part time), date of 
matriculation, degree program and major, expected date of com*- 
pletlon. Other Information specific to foreign students which 
should be maintained by the schools Includes visa type, employment 
authorization, and ternlnation date and reason (If known). Visa 
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type Is* parclc;jlarly Inportant since there are foreign students 
in many nonimmigrant' categories. Finally, authority for INS 
officers to examine school records on individual^ stud.ents suspected 
to be out of status should be reaffirmed, and schools shquld 
be required to release student addresses and telephone numbers 
upon request fr^m Inrolgration officials. 

In onclusion, Mr, Chairman, I believe that the foreign 
student program continues to serve the National interest. Further, 
there is no evidence that special enforcenent efforts directed 
toward students are warranted at this time, I also believe chat, 
although no new legislation is needed in this area, laanagement. 
changes are highly desirable to eiitalnate adjudication, to 
develop n reliable foreign student infornntion system, a^d 
to implement effectively the statutory provision for school 
approval and reporting. 

Thank you, Mr, Chairman, I would be happy to answer any 
questions. 
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rORSIGM STUDENTS IN THE IMITEO STATES 
Analyit and Reco—tndations 



linc« th« paiMig* of th» Ivnlgratlon and.Nationslity Act of 1952, it hat 
h^mn nstlo«uil.>poUcy to adiiit nonlaaiqrantt to study in tht United Statot 
undar ^conditions tpacified in Isw and ragulation. As early as 1924, thsre 
was e statutory proyieion for adidssion of students as "non-quota lamigrants". 
Tha student progran has baen deeaMd to serve U.S. foreign policy objectives 
by axposingxitiztna of other countriei^to the inetitutlons and culturs of 
th«.Uftitid SUtes, by helping to ceMnt alliances With othsr countries, and 
by trensferring knowledge and skills to other ^countries,* patticulariy those 
in the Third World. The student prograa aleo benefits tho.toerican*<»conoiay; ^ 
•nd thos* acadMic and vocations! schools which depend on foreign student 
•nrollMnts as a aajor eource of tuition revenue. This source becomes In- 
craasingly. ls|>ort«nt to those institutions aa the domestic student popu^otlon 
shrinks. 

Adv*ne public attention was focused on the foreign student progria in 1979-80, 
vhari teerictn hostsges were held by •♦students" in Iran, &d political demon- 
strations wtre conducted by a sKall nunbtr of Iranian studsnts in this country. 
Th« inability of tho iMsigrstion and Nature lixat ion Service (INS) to provide 
inf oxsatlon on the nuaibers of Iranian students in the U.S. and the schools 
thay ver* attending fostered the inpresslon that the student progran was not 
under control. A nHtionwide etatus verification project was launched, *nd 
Iranitn students vera required to report to INS, 

Prior to the hostege eeixure# Iran was easily ,the single largest source country 
of ncnlssKigrent students, followed by Japan, Mexico, Venezuela, Canada and 
Saudi Arabis. Zn 1978» these eix countries contributed 46% of the foreign 
studsnts admitted to the O.s. (INS 1978 Statistical Yearbook, Tablo 17.) 
In 1979*80. th«ra ware roughly 350,000 nonimlgrant (r-1) students attending 
U.Sl colIsg«s and univereities» vocational schools, priMry end secondary 
schools, and Xn9lish lengtiag^^i^chools. (see Appendix, Table 1.) 

TO put tha studaht prograa into perspective , it is iaportant to note that 
studente CQif>rise a very ssttll fraction of nonlmigrants adnltted to the 
country each yaar. In.l978# for exaaple, studsnts represented only 2.3% 
of noQlMiigrents adadtted 187,000 out of aore than 8.2 niUion, (See 
Appandix* Tebl« 3.) Historically, investigation of student status violations 
has not been a high priority for the Service. Thie continues to be a reason- 
ebla posture both because of their relatively smiII nuMbers end because there 
is littl« evidence that student!s violate tha conditions of their entry and 
stay in ft greater percenuge than other nonianlgrants. In Addition, border 
enforcssMnt end l^arioc area control activities focused on places of eaploy- 
w«t are indieputjKly nor* cost-effective strategiee than cate-by-case In- 
vestigstlens of individi&ls presuaed ito bo in violation of status. 
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Th« v*»t Mjorlty of dtportablt aiitns located «rt thott who thtorod without 
_lntp«etion. Studtnt violator* iropretenttd only .6V. of deportabl© aliens 
.locittd-inJaja^^J^ortovtr, perhaps 70% of thote apprehended wore reinstated 
rathtr than, being reqotre<S«i1» depart. (See Appendix, Table 3.) students are 
frnuently reintUted for certain typet of tUtus violations, «uch as sinpU 
overstay and trmtftrring from ont school to ano^htr without prior approval; 
•lach yiolstiona are. gentrally not considered sufficiently serious to warrant 
expulsion. 

Ths Iranisn atudant invsstigation, ths Host intensive effort svcr directed 
toward a specific class of noni«lgrants in this country, provides tn iuportant 
source of inforwaUon ibout ths extsnt to which students adhere to the condi- 
tions of their sUy In the U.S. As of May 18, 1981, 88% of Iranian students 
hat besn dstexmined to be in status, including 2,310 (3.6%) who had been re- 
instated. Only 2,628 U.1%) had been ordered deported or received final orders 
to dspart. The rsMdnder includes 3,105 asylua requests, nearly all of which 
ars pending, and 1,864 casss still in the hearing process. (See Appendix, 
Tabls 4.) The results of jthis investigation suggest that, despite the adverse 
pubUcity and the inability of INS to provids information on the numbers and 
location of Iranian students, the student prograa was not "out of control". 

Ths structure of -thii analysis is as follows: The next two brief sections 
Identify the asa\»ptions undsrlying the analysis and then the goals, strategies 
and critsris employed."' Then there are. three sections dealing in turn with 
length of stay^ school transfer and ewployncnt authorization, which are the 
thrts areas currently requl^fi^lng cass-by-case adjudication by INS. Then issues 
surrounding the- approval of schools to enroll foreign students arc discussed, 
including requirsMnt^ for rscord keeping and reporting student status inforaa- 
tion to the Ssryics. Finally, the fsaturss of a nonimaigrant student inforr*- 
tioa systea are discussed. 

Assuaptions Underlying Analysis . 

- Ths foreign student progran continuss to serve the na,tional interest: it 
is advantageous to this country as well as to the students themselves and 
thiir hooe countries. If this sssun^tion is questioned, a noro fundvaontal 
analysis is warranted to consider altsmatives for amending the iradgration 
and Nationality Act. 

- Policies governing the admission and stay of foreign students should not 
be based on some possible recurrence of a situation sinilar to the Iranian 
crisis, nor on the illusory quest for "control" ovsr foreign students. 
Xather, they should be workable and effcctivo in relation to the essential 
objectives of the prograsi. 

- INS, like other Fedsral agencies, will continus to operate in an environ- 
rnnt of steady or dsclining resources. At the same tioe, its workload 
will continue to grow, requiring difficult decisions to abandon lower 
priority activities.* 

9- 

CoalSf Strateqiss and Criteria . 

The principal objective of INS with respect to foreign students scecis straight- 
forward I To ensure that thoss adnitted to r-1 status are and reaain bona fide 
full ttma students. It is a direct corollary of this objective that the Service 
mart have access to tiatly and reliable inforaation about students, and the 
capacity to identify thea by name, nationality and school attended. It also 
follows that enforcerwnt sf forts should be focused on those who are not bona 
fids students rathsr than on "technical" status violators. 

Unliks the vast majority of noniiraigrants (visitors) , foreign students have 
what, anounts to an institutional sponsor to legitimize their entry and stay 
in this country — naiwiy, on approved school which has admitted thea to a 
courss of study. Ohore is a statutory provision for school approval , and a' 
requirement that schools report student attendance. One basic strategy 
•■ployed in this analysis is'^.to stake tr»re effective use of this institutional 
sponsorship. > 
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finally, it it « goal and r«tponiibility of every public agency to focus on 
tho«« activities which are essential «md most crucial to the achievement of 
its niaiicn, and ninimize or •liminate those which have lower priority and 
lower payoff. Therefore, the criteria used in assessing current policies 
and *Tt«inative« include efficiency (how much "bang for the buck" a given 
activity has) and effoctiveneis (whether the activity contributes to ful- 
filling the mission and principal objectives of the agency). The impacts^ 
of current and r^ccoinended policies on bona fide student J? and on approved 
schools are also considered, with a view toward adopting the least re- 
strictiva and least burdens coie policies consistent with the goals and 
responsibilities of INS. it is neither feasible nor desirable in a free 
country to track or xaonitor people on a constant bnsis, and government 
regulations should in^iose as little burden as pc^^xblc, consistent with the 
public interest, on other social institutions. 

tonoth oj^^ay . 

The most recent regulation affecting foreign students, which became effective 
on February 23, 1981, stipulates that students be given a •'date certain" for 
departure based on the length of program specified on the 1-20. Previously* 
students were adaitted to the country for "duration of status", which 
authorized them to stay as long as they maintained full time student status: 
in an approved progras^. The rationale for the new regulation was that it 
would givt the INS needed control over foreigii students in order to ninimize 
the "perpetual student syndrcao** and to permit the Serviee to evaluate the 
legitimacy of courses of study beyond that for which thc'*student was initially 
admitted. 

However, as a practical natter INS is not likely to deny continuation to other 
approved programs, even in cases where students apply for a second (or third) 
Masters degree. Other,*iBore extreme cases are sometimes hypothesized and cited 
as indicating a need for greater controls. But Service enployees are not m 
a good position to assess the validity of educational objectives or the 
adequacy of reasons for changing them. While the date certain provision 
will bring more students into contact with the Service, the "control" it 
provides is more apparent than real. 

The date certain provision will gonerato considerable additional workload 
since many students will not complete tii^*& program in the time allotted, 
one fortign student advisor reported that it would be reasonable to estimate 
that half of the foreign students in undergraduate programs require more than 
four years to ccaplete the' degree. There are many legitimate reasons for 
tei)cing longer than the standard time to complete a degree program: students 
lose credits when they transfer from one school to another or, frequently, 
when they change majors within the sane school; many foreign students find 
that they need additional remedial training in Englirh; and illness and other 
unforeseen circumstances can delay completion, while it is impossible to 
predict the workload impact with precision, it seems likely that the date 
certain provision will generate about 75,000 additional requests for extension 
of stay per year, or 4.3% of total adjudications corpletcd m 1980. 

The vast laajority of these requests will be approved. T}iere is already a 
backlog of several months in adjudicating extensions of stay xn most district 
offices, and it appears that there is little to be gained in adding to the 
current workload. Therefore, return to duration of stiitus is rccormendod . 
Another option was considered, in which students would be allowed to continue 
for a semester or year beyond the allotted time without INS adjudication ui>on 
certification by tha school that the student was bona fide and the additional 
time was sufficient to complete the program. This option was: rejected because 
of the wide variety of '^programs*' and th\ ambiguity m the term* and because 
of operational difficulties it would cause. 

It is also recooocndcd that the regulations define "timely departuro" as 30 
days after the date of completion of the program . Currently, the departure 
date is identical with the completion date. Schools have been informally 
encouraged to leave "sooo latitude" in identifying the graduation date on 
the 1-20, which Ktay create inconsistency in applying the regulations. A 
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30-day'gr«c« ptriod, %rtiich also should be provided for som« othor nonitwiig-ant' 
vi«a cat«gori«8, would allow the student to ttdy up affairs and depart in an 
orderly manner. 

School Transfers. ^ 

currently, JKS adjudicates about 50,000 application* a year for transfer from 
one cchool to another. TMs represents approximately 3*. of total adjudications 
coopieted. About 94-97% of these application^ arc approved. (See Appendix, 
Table 5,1 Transfer requests are denied in general only when the student did 
not attend the school to which, he or she was originally aulnitted or is not 
able to establish that bona fide student status has been nalntained. Students 
who have violated their status only by transferring without prior approval arc 
generally reinstated when they cone in contact with the Service, for example, 
the vwt najority of Iranian stiidcnts found to bo attending the -wrong- school 
^ l^tZ^T""; Thin practice seeas appropriate: it sor^s the princi,>a^~ 
ni^us? •"^^"^ ^"^ students are in fact maintaining bona fide 

Slr«te^^i!?-*^jr*i*!;?* *^ ^^^^'^"^ vlolatJons as minor 

^7 1, J!' the adjudicat ion of transfer requests is a inw . .w nff activity 

which should be eliainated^ i5nTT;;MrrT;^?~:;;;rrr — *vw vtt dctAv^ty 

\nMA h« o-,^. r v 1^ ,^ reduce the adjuci rations work- 

l^t 5! 2 ' """" "^'^ alleviate the hardship nov impos-jd on bona 
fide students who currently may lose a acnester while waiting for s...rvicr 
approval to transfer. The principal, arguacnt for continuing to oA^uTic^xlc 
n^!^I!nr4T% ^ Service should be in a position to 

^n^L .iT^'''*;'-^"'''"' principally interested in 

Ji"" ? L}'' ^^^'^ service is not in a-good position 

! ? logitUnacy of changes in educational objectives, and in any 

event denial of transfer requests on this basis is quite unusual. 

u\??^d?^a'*'^%*'!M ^"^i!^^* i"^""^ J^^'i"^ vhat school each student 
is attending, but this can be acconplished through an infotwtion systea far 
??rs^i!IfiV.*r ^iufication. students could be required to nottfy 

III ^t if seeas more efficient and effective to have 

the schools maintain that information and provide it to the Service as part 
^K.! .T^f'^v'^^''^^"^ process described later. Therefore, it is rcconnond cd 
that students be required tn nrnv ide evidence of .amission to ,.noth.r 

J^..TT^. ^^^V ^ ''^^""^ ^^^^^ "^'^^ -^<' transferring nr l^f^ 
^l—rr^TT?^' Students who do not enroll in the new school in the" first 

"n^iS^^e^^if be^^^t*^^ V^l^; '"''^ ^« ^-^-^ - 

EHg>loy«ent Authorization . ^ 

The statute is silent on the issue of foreign student employwent. current 
regulations prohibit off-campus employiMnt unless it is authorized by INS. 
conditions for obtaining ins approval include certification by an authorized 
school officiali 1) that the student is in good standing and maintaining full 

I!;!"*! V ^^^^ ««Ploy»ent will not adversely affect the maintenance of 
iflit^ status, and 3) that economic necessity duo to an unforeseen change 
i^r^^JT^^rr* ^ demonstrated. The student also agreo?» not to work 

It ^,20 hours per week while school is in sossioni if esploymont is 
authorized, the student is automatically granted permission to work full tlno 
during periods when school is not in session. 

The service ordinarily accepts the school official's ctrtif ication of the 
? M having face validity, iho third criterion is moro 
susceptible to varying interpretations and inconsistent application. While 
.OHO changes in circuastances (ouch as the death of a parent or dramatic changes 
1^ monetary exchange) are relatively dear. Others are not. Thore 

is currently considorabfe variation in applying thla criterion by school officials 
and by INS district officek. * 

^Jictl'Se if""" "^"^^ ^ Service's principal 

objective of ensuring that students maintain full tl»e status, the tMrd U 
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not. It is argu«d that, lince applicant! for itudent visai ar« rtquired to 
dexDonstrate that they have the maans to lupport theaselvei during the period 
of study (or at least for the first year) / students should be required to 
demonstrate a change in circumstances before empXoynent is authorized. 



The basic rationale for restricting foreign student csploynent ii to protect 
the American labor norket. Some foreign students are no doubt filling jobs 
that Aaericai) citizens could and would till if the lobs were available. 
Moreover, since foreign students are concentrated in tevporaxy and part« 
time jobs, it is likely that they are conpoting directly with American high 
school and college students and other groups suffering relatively high un-"^ 
cnploytncnt rates. 

On the other hand, the nuuZ^er oft>forcign students is lo small in relation 
to the total labor narket that an adverse impact could probably not b« 
demonstrated even if blanket work authorization wore granted. Conversations 
with Department of Labor officials revealed no objection to foreign student 
employment authorization. (However/ rate concern was expressed about 
"practical training**, which is permitted by regulation under certain con- 
ditions after students coo^lete their progxam.) 

It IS sometimes argued thdt foreign student employment has significant adverse 
effects on local labor markets with high concentrations of students, such as 
Boston. A survey conducted by the Boston District Office early in 1979 con- 
cluded that there were approximately 11,000 F-1 students in colleges and 
universities in the Boston area. This represents perhaps 6-8% of the total 
student population and a very small percentage of the labor force. The , 
Boston office adjudicated 3,500 employment authorization requests during 
the three year period 1978-80, and approved 75% ot then. (Boston's 25% 
denial rate is higher than the national average, while its 3-4% denial rate 
for student transfers is about average. See Appendix, Table 5.) 

It IS not known how many students arc working without authorization, of 
course, but several sources have suggested that a reasonable estimate would 
be at least as mdny as tho9c authorized to work, and perhaps twice that 
nurvbor. Nationwide, this would translate into a range of 75-100,000 
foreign students working at any given time, or roughly 20-30% of the total 
foreign student population. This number would increase by lomo unknown 
amount if bUnkct work authorization were granted, students supported by 
wealthy parents or sponsored by their home governments woulu not be likely 
to enter the labor market, and of course not all those seeking employment 
would find it. 

Another argunent sometimes offered by those who favor a restrictive policy 
toward foreign student employment is that blanket authorization would con- 
stitute a "draw" factor, encouraging larger numbers of nonimigrants to 
enter the country on student visas with the hope of finding ci^loynent. 
Those who favor a less restrictive policy respond that, if true, this 
would be acceptable as long as those entering as students maintained 
bona fide student status. * 

Tho current {x>Ucy lioa between the logical extremes of blanket work 
authorization and atrict prohibition of foreign atxidont employment. It 
has the advantage m theory of maintaining a restrictive posture while 
providing relief for truly needy students. Me dcubt some would make the 
political or ideological judgement that the percentage of applications 
approved and the niunbers of atudcnts given authorization are too high, 
and others would argue that the "economic necessity" criterion is too 
strict. Such 3udgcmQnts aside, there ii reason to question the efficiency 
and effectiveness of the current policy. While soeus unsuccessful appli- 
cants and other foreign itudonts are no doubt deterred from entering the 
labor market because it would violate their status «nd jeopardize their 
educational go.-)ls» many others arc not deterred. It is far from clear 
that the economic necessity criterion has been effective in limiting 
student employment. And given the high approval rate, the pay off may 
not jtistify the considOraMe effort expended by both school officials 
and INS in adjudicating those applications. 
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Either blanket work authorization or « strict prohibition would •liain«t« 
the costs of adjudicating applications. But .ithtr of th.M would 9«n«r«te 
considerable p< <tic«l opposition. Blanket «u>.horis«tion would provid* no 
-protection ^or Aacrvcan students and others An the labor market, and it 
would oixrn an-^venuc-,to_etiployinont in the United States that does' not now 
exist. (Those who enter witBTirvalldjiisabut with tho covert intention 
of working illegally in this country are currently probably «ore likely 
to enter as visitorij than as students.) A strict prohibition, on the 
other hand, would cause extreiao hardship to thousands of student* who 
would have to gi\-o up their educational programs and alter their career 
aabitions. In addition, it would tend to undermine the student program 
itself, since there would be considerably fewer epplicants for- student 
visas. 



'"icrefore, neither of the extreme options ssens palatable, and yet the 
current policy seeas inefficient and ineffective, ihere is another 
option which represents a compromise between the two extremes and 
smultaneously eliminates the troublesome "economic necessity- criterion 
and INS adjudication of eaploynent authorization applications. The recom- 
mended alternative is as follows t. 

Prohibit off -campus employment for students whose prograas are less 
than one year in duration, and prohibit off-caji«>us eaployucnt in the 
first year for all those admitted for multi-year prograai. Students 
an programs longer than one year should b«i euthoriisd to worJc when 
the following conditions are satisfiedi X) The student has success- 
fully cocploted one year of the educational progran; 2) the student 
obtains written certification from an authorized school official 
that ho/she is in good standing, and that the anticipated employ- 
ment will not adversely affect the student's ability to maintain 
bona fido student status? and 3) The student affirms that ho /oho 
plans to continue as a bona fide student, and will not work more 
thai) 20 hours per week during periods when school is in sQseion. 

This written certification would bo required at least annually (schools may 
requite At more frequently) . Students would be required to carry this 
docu»ent and to present it to an innigration officer u^ request. 

This roconmondation has a nuabcr of advantages; 

- %t reUins tho conditions in the current policy which relate to the 
principal objective of ensuring that those adautted as students nwln- 
taij*. their status. 

- It would oliminato any ambiguity about tho use of a student visa as 
a moans of catering the country to seek e»ployment, 

- It would oliminato ths "economic necessity'* criterion which Is cubject 

to varying interpretations, and which has not been dononstrably effective 
*s a neans of restricting student employment, 

- It would permit schools to provide on -campus cmployncnt durintj the 
first year to that snail nuiaber of students whoubccono truly needy 
duo to an unforeseen change in circumstances, and if they so chose, 
to oncourago entploynont related to career objectives In subsequent 
years. 

- It would oliminato inS adjudications in this area (currently 2% of 
total adjudications), simultaneously saving rssourccs and reducing 
govorniaent intervention in the economy and in tho lives of individuals. 

- It would not adversely affect tho enforccnent nlssion of INS. since 
students working without certification by tho schools would still be 
subject to deportation proceedings. 

It is difficult to identify procisoly the affects of such a change in policy 
on the nuabor of foreign students working, since nuch basic information Is 
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unavailable. For exaaplo, there Is no defl.>ltlvo Information about how nany 
studtnti arc admitted to programs of lost than one year's duration, or how 
many studtnts in each category now seek work authorization. Nonetheless » 
the lopacts of the rccowaended policy can be estimated. The vast majority 
of vocational, and English language students wouJd be ineligible foe enploy- 
nent; of course many primary /secondary students are already ineligible due 
to age. Newly admitted xindergraduate and graduf.te students would also be 
ineligible. There fort, perhaps half of the foreign student population would 
not bo eligible to work at any given tine. It is not known how many of the 
remaining half would seek ejoploynen^. 

It seeas likely that the reconwended policy would be as restrictive as the 
current policy. Recently, a stwll, informal survey was conducted by the INS 
Central Office to correlate^approvals and denials of work authorization with 
the amount of time applicants had been in the country. The survey revealed 
that applications fron those who had been in student status for less than 
six months were virtually all denied, while applications fron those who had 
completed at least one year of school were virtually all ^pproved. ^ 

Approval of Schools to Admit Foreign Students . 

There is a statutory provision which limits the right to admit and enroll 
foreign students to "approved schools", and requires such schools to report 
on foreign students attending. The schools are direct bcnef iciarien of the 
foreign student program, and loany rely increasingly on foreign students as 
a source of tuition revenue. The school approval requirement establishes 
institutional sp ..worship for, and an important potential source of informa- 
tion about foreign students in the country, it also serves as a protection 
for students by ensuring that the schools that they attend offer bona fide 
educational programs. 

Unfortunately, the school approval process has not been utilized effectively. 
School approval forms (1-17) have simply been collected over the years in 
INS district offices, and there has been no systematic attempt to review and 
update these approvals. There is no central file of approved schools (al- 
though the developoont of such a file was recommended in 1976) and therefore 
consulate official* and inspectors at ports of entry have no ready means to 
verify school approval. Currently, school approval is not verified until 
after students aro admitted to the country (if then). « 

It is not known how nany approved schools are actually admitting foreign 
students, or the extent to which they are complying with existing regulations. 
While there aro approximately 26,000 approved schools on file, the actual 
nustber of active schools is probably considerably smaller. Vihcn INS 
attempted to use 1-17 information in 1979 to verify student status in Los 
Angeles, it wa^ unable to contact over 300 schools out of a total of 1,009. 
In addition, the Department of Education directories list only 3,190 colleges 
and univoriitics in the U.S., and lees than 8,000 postsccondary vocational 
schools. While there are many more primary and secondary schools than that, 
they admit relatively few F-1 studants. 

Some schools Have been lax i;> controlling issuance of the form admitting 
students in their programs (1-20) , which provides the basis for a prospective 
student to apply for an F-1 visa, and there is evidence of fraudulent use in 
some cases. Moreover, ^hore has been some confusion about reporting and 
rocordXcoping requirements on the part of the schools, and the rcquiretrventa 
have not been consistently enforced. Part of this confusion has been due to 
differing interpretations of the Buckley (privacy) ancndmont and the schools* 
responsibility for protecting information about foreign students. 

The primary source of status information about foreign students is and will 
continue to bo the schools which they are attending. This bocoraos even more 
important if tho earlier recocnmondations to eliminate the three typos of 
adjudications are accepted. Therefore > the following recorwwndationa are 
made I 
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* ^ procedures for issuing x-20s in the regulations. Tt,eco 

procedures were outlined in the recent proposed rule (which has not 
been put out for conMnt) . 

- Require schools to sul«dt the names, title., and sample signatures 
Of officials authorirtd to sign I-20s and certify students for 
eif>loyitent authorizaUon. (In general, the number of officials 
should be no iKsre than six. ) 

f Clarify recordkeeping and reporting requirenents and procedures in 
the regulations. Detsraine the applicability of tho BucJcley a«end- 
»snt, and secure a vaiver if necessary. 

- Review current revocation procedures with a view toward naJcing tlvem 
W3re effective, in addition, adopt a set of adninistrative fines, 

M recccoendod by tho Select Cortiaission. to be levied against schools 
which persistently fail to keep records, provide periodic reports or 
comply with regulations governing the issuance of i-20«. A reason- 
able fine might be $X0OO for the first offense and $2500 for the 
second offenee. with revocation procedures initiated thereafter. 

- Conduct a one-ti»c rocortification process in which all schools 
seeking continuing or new approval to aduiit foreign students re- 
apply for approval and .ffim their intent to adhere to the regula- 
tions' governing record keeping, reporting and 1-20 issuance, and to 
infora ths Sfirvico of changes in designated officials and other 
pertinent chahgts. 

- INS should not attempt to revalidate tho educational legitinacy 

of schools applying for approval, but should rely "on tho Departnent 
of Education data bases of colleges and universities and of viJcational 
schools for this purpot*. Compatibility should be assured so that 
updating of information can be accooplished efficiently. (Private 
primary and secondary schools, and other schools not listed by the 
Departaent of Education will have to bo treated individually.) 

" The recertification process should be handled by a central source 
rather than by district office*, and a directory of approved schools 
should be created and distributed to consulates, district offices 
and port* of entry, if it is determined to be cost-effective, the 
'^J**,^*!! °' *PProv«d schools should be autooated. The central fiin 
should be designed to have the capacity to differentiate scJ^ /hi 
type and to list the« by district. In addition, a^chln si^o ' 
de"l'o^!''°^'' """^^ '° ^^'^'^ repor'lJ^ilS 

^nts'f^ Ich^i:™''^" "^^^'^ '^-P^"^ 

Honlmlor mt Student Infonwtlon Sy t^m. 

«d rollibl. M «'»^"'" tho Service „u,t have tine ly 

^ o ™ t^o^: T.IV . "P^blllty to ..cerfin the „>»b„5 
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Ang«l«s and Houston h*v« olco reccwnended automated information systems for 
• tudtnts within the past two years* Most recently, in June 1981, a central 
office student task force submitted a feasibility study for a Foreign Student 
Accountability System. This study analyzed alternative systems (wanual vs. 
automated, centralized vs. decentralized) and recommended a ccntrolizcd, 
automated system as the most cost-effective means of providing tiuvely in- 
formation on foreign sti^ents. 

The specific design of any .information system thould bo determined by the 
purpo^eu it is to serve and the projected uses of the information. In the 
case of a Noninodgrant Student Information System, it seems that the purposes 
are 'to provide statistical information on the numbers of students in the 
country by nationality and school and to provide information about whether 
individuals are maintaining bona fide student status. As the feasibility 
study of the student task force concluded, a centralized, automated system 
seems best suited to these purposes. 

The system should he Hept as simple as possible to minimize costs and error, 
and it should clearly be coerpatible with (and, indeed, a module of) the 
overall HIDC system in whatever form it will be developed in the future. The 
data elements should include student name, nationality, school (by number 
and/or District), and student date of birth or identifying number. It 
might also be desirable to enter employment authorization, and date and 
reason for termination* The system should have the capability to flag 
individuals prenumed to be out of status as an aid to investigators in 
the field attempting to verify an individual's claim to student status. 
Any additional data elements proposed should bo scrutinized and justified 
in relation to the purposes of the system. 

As: indicated in the previous section, there io a statutory requirement 
that schools report on students attending. Currently, thoy are required . 
to report F-1 students who terminate by forwarding the X-20B to the 
Service. The feasibility study proposed that lists of students be sent 
to all schools periodically With a request that they be updated and ro- 
turned to a central location for updating the information system. Instead 
of this proposal, it is recommended that schools be required to report, 
within 30 days after each registration period, all F-1 students who have 
terrUnated (graduated, transferred, or dropped out) and all now students 
registered* The Service may wish to prescribe the form and format of this 
report* Alternatively, flexibility could bo maintained in format, per- 
mitting schools to submit computer tapes or computor«gencrat<:d or manual 
lists. This procedure would permit a systematic, centralized updating of 
the information system and, because it is keyed to the registration period 
of the schools, would minimize the reporting burden. Conversations with 
officials at 0MB and at the National Association of Foreign Student Advisors 
revealed no objection to this process. 

As discussed earlier, INS must depend on the schools to maintain certain 
information. Much of. this is already maintained on all students by most 
schools for their own internal purposes such as student address and 
telephone number, student status Jfull tine/part time) « date of matricula- 
tion, degree program and aajor, expected date of completion. Other in- 
formation specific to foreign students which should bo maintained by the 
schools includes visa typo, employment authorization, and terminn£ion date 
and reason (if known). Visa type is particularly important since there 
are foreign students in many nonimmigrant catcgoriof . According to the 
**Cp«n Doors'* report published by the Institute of International Education, 
In a979*-80 82% of foreign students in 2,950 U.S. coliegos and universities 
were F-^ students, 7.6% were Js, 6.4% were "other", and A\ were refugees. 
Authority for INS officers to examine school records on individual students 
suspected to be out of status should bo reaffirmed, and schools should bo 
required to release student addresses and telephone numbers upon request. 




1. Estinflted Number of Hcnivai^ry t (F-l) Students in the U.S.. 1979-gQ 
By Type of Sohool 




1. "Open Doors" Report, Institute of International Education, 1980 

3. * liiS Su^l] \m\ fr^ctiotx of total post-sccondniv <;tudont population. 

4. Special Study, Institute of Intemational Wucatlon, 1979. 
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Table 3. DeporfbU Aliens Loaited, By Status at Entry> 1978 
(Source: INS, 1978 Statistical Yeatbook, TaL*c 30) 
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Table 5. School Transfer ind Bujloynen't Authv^ri ration Applications / 
Nimbor of AdIuUcations Coopletcd and Percentajjo Uenicd. 197^-1386. 






(Source: INS» G-2$ SUttsUcs) 
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197$ 1979 1980 
CCippleted (1 Denied) Ccspleted (1 Denied) Coopleted (\ Denied) 

School TiBisfcr , _ 
ApplicaUoos* 49,000 (3.11) - 49,000 (3.X0 51,000 (6.71)3 

Baploymfint Authori-, . .^t a 
ration JtpplicaUoas^ 33^000 (14. SI) 39,000 (15.8%) 34,000(19.41)'* K 

J c 






1. Transfers adjudicated, as a percent of total coapletlons: 1978, 31 ; 1973, 2.II; 1980, 2.91. 




o 


2, En^loyiicnt authorization adjudications as percent of total: 1978, 2.11; 1979, 2.2t; 1980, 2.01. 






5. The Increaod denial rato in both categories for 1980 nay be die In pirt to the greater scrutiny 
gi\Qti to th9 student progran as a result of the Iranian crisis* 

« 

(N'ote: Transfer Aj>plicaticns Include Exchange Visitors (Js) as well as F-1 Students. 
' ^ Es^>lo>tttnt Authorization Applications include requests for '*practlcat training.") 
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•Senator Simpson. Mr. Olson. 

STATEMENT OF HEATHER OLSON, NATIONAL ASSOCIATION OF 

FOREIGN STUDENT AFFAIRS 
Ms. ^ON. On behalf of the National Association of Foreign StU^ 
dent Affairs, I would likfe to thank the chairman for this opportuni- 
* ty to summarize the written testimony that previously siibmit- 
ted for the record. 

^ The suljjeGt of foreign students in the United States is one which 
IS subject to much misinterpretation. Contrary to the beliefs of 
some, the primary role of the foreign student in the United States 
IS not to bolster sagging enrollments in American institutions; it is 
to provide students and faculty with the opportunity to interact 
with their foreign counterparts, who'se basic assumptions and 
values often differ from their own. Jt also enables American stu- 
dents to receive instruction from leading specialists from all parts 
of the world and allows U.S. researchers to employ talents of quali- 
fied people from^all nations. 

The foreign -student program, however, is not without its prob- 
len^, one of which concerns document control. Some aspects of this 
problem are caused* by the unnecessary a^udication of matters by 
the Immigration and Naturalization Service, whidi could be han- 
dled by reports from the institutions. 

As pointed out in Dr. Catron's testimony, such matters as trans- 
fer of schools and work authorization could best be handled on 
campuses, with notification to the Service. l>is would necessitate 
prompt ^tion on the part o^.the Sendee, on reports received from 
mstitutipns, and would also require accurate recordkeeping on the 
parts of institutions and the Service. 

Over the past several years, the expressed go<jl of the Immigra- 
tion and Naturalization Service has been to decreai?e the amount of 
paperwork facing district offices involved in processus?? routine ap- 
plications for F-1 students. Flexibility which is currently not avail- 
able to the Service for delegating authority to campus officials for 
work authorization and the report of school transfers must be 
made available to them through legislation. 

NAFSA shares with the Government a deep concern about the 
balance between controls over foreign students and their freedom 
to carry out their educational programs. Laws and regulations 
about foreign students should be designed to promote the continu- 
ation and growth of foreign student programs. At the same time, 
the national interest demands that participants in foreign student 
programs be limited to those who are qualified to benefit from the 
educational programs offered, who are motivated to devote their 
principal activities to the pursuit of their educational goals, and 
who are willing to abide by the minimal and reasonable controls 
placed upon them in the furtherance of the national interest. 

NAFSA believes that tb| interests of students, educational insti- 
tutions and the public are compatible and can best be served by a 
system which allows maximum freedom to students and schools, 
but which insures that students who fail to maintain a full course 
of study as defined by their institutions are promptly identified to 
Immigration by the school and that Immigration act promptly and 
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uniformly against such students to cause their departure from the 
country or a change in their immigration status. 

Such a system would place the primary responsibility for mainte- 
nance of status on the student, the responsibility^ for reporting 
within carefully defined guidelines on the schools, anS the respon-' 
sibility for enforcement on Immigration. Each of the three parties 
in such a system of controls must be required to fulfill "its obliga- 
tions thoroughly. Since Immigration is not staffed or organized to 
act on the reports of schools, students who are so inclined are en- 
couraged by lack of enforcement to ignore the rules and to disap- 
pear into the larger society as undocumented aliens, and some 
schools are encouraged to think that such reports are unimportant. 

The key to preventing such abuse is prompt, uniform and fair en- 
forcement by the Immigration and Naturalization Service of mini- 
mal controls on students and schools. Except for the requirement 
that foreign students maintain a full program of study and for 
some minimal and reasonable controls over employment of foreign 
students to prevent negative impact on the labor market, foreign 
students should be treated like other students and should be sub- 
ject to the same laws, regulations and expectations as all other stu- 
dents. 

Schools would then be able to offer educational benefits to stu- 
dents, with minimal interference from the Government in the edu- 
cational process, foreign students can profit from their educational 
experience here and can best serve the public interest through 
their economic, political, educational and cultural contribution to 
this country, and Immigration can fulfill its obligations to the 
public by ensuring that foreign student programs are limited to 
those participants who are qualified and motivated to profit from 
their educational programs here. 

Thank you. 

Senator Simpson. Thank you very much, Ms. Olson. 
[The prepared statement of Ms. Olson foUows:] 
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Prepared Statement of. Heather F. Olson 

The National Association for Foreign Student Affairs (KAFSA) is a profea«> 
alonal asGociation devoted to all aspects of international educational inter** 
change. Its nearly A, 000 oeobers include a majority of U.S. colleges and 
universities and their advisers of foreign students and scholars, foreign 
admiasions personnel, teachers of English as a aecond language^, advisers to 
U.S. students on study abroad and repreaentatives of national and community 
organizations that offer programs and services to foreign visitors. 

As the major U,S. professional organization active in international 
educational interchange, and thus concerned with all aapects of foreign 
atudent and scholar affairs in this country, KAFSA is involved in a variety 
of activities related to the Inmigration and Nationality Act (INA), '*KAFSA 
is in a position to View the effects of the Act on the lives of individuals 
studying and working in American institutions of higher learning as well as 
on Che institutions in which foreign students and scholars are enrolled. 
Moat of the school officials in academic institutions who have responaibili^ 
^ ties specified in the Act and its attendant regulations are NAFSA members, 

KAFSA maintains close liaison with the Immigration and Naturalization 
1^ Service* the Department of State, and Che Department of Labor,, all ol whicl. 

are responsible for administering various aspects ot the Imialgration and 
Nationality Act. Because KAFSA members communicate regularly with these 
agencies, they are uniquely able to asscaa the workings of the Act and of 
the agencies responsible for its implementation. It is from this perspective 
that chis posicion is presented, 

Alchough Che media would lead the public Co believe Chat Che main 
purpose of foreign sCudencs in Che U.Si is Co save some floundering insCiCu-" 
tions from bankruptcy and Co bolscer Che sagging enrollmenca of othera, the 
hiacorical purpose of incemacional educaCional InCerchange ia sCill valid, 



Educacional InsCiCutions view Che incernacional exchange of persons as 
beneficial because ic provides sCudenCs and faculcy wlch opporcunlcies to 
inceract vlch foreign councerparcs whose basic assumptions and values are 
often different from their ovni It enables students to receive instruction 
from leading specialists from all parta of the world and allows U.S. reaearchera 
to employ the talenta of qualified people of all national origins. Interactiona 
of this kind can produce the enlarged knowledge and enhanced underatanding 
that educational Institutiona are responsible for promoting, 

From the viewpoint of the nation as a whole, international educationtil 
exchange provldea nany significant benefits in addition to its cgntrlbutlona 
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to the education of our cltlsrena. These Include the estabUehracnt of 
relationships with leadership groups In countries throughout the world, 
enhanced understanding of the United ^£-«.ates on the part of people In many 
countries, familiarization of people In many countries with the American 
political and econocilc systems, Including consoerclal opportunities here, 
and a contribution to the economic and social development of countries whose 
general development the U,S, has determined to be In Its own national Interest, 

Foreign students represent only .2,3 Z of all nonlcnlgrants admitted to the 
U^S, and as shown by Dr, David North. In his report entitled "Nonimmigrant 
Workers In the U.S.: Current Trends and Future Implications" their employment 
would have a minimal Impact on the labor market, The probable minimal nega- 
tive impact of easing controls on foreign students In colleges and univer*- 
sltles nay be best exemplified by a 1975 G.A.O, report entitled '^Better - 
Controls Needed to Prevent Foreign Students from Violating the Conditions 
of Their Entry and Stay While in the U.S." Of the population studied 86Z 
of the individuals in violation of Lheir F-1 status were supposed to be in 
types of institutions other than colleges, universities, or seminaries. That 
foreign students in colleges, universities and scmlnariea constituted only 
14Z oj^ the violations in the population atudicd lends support to many cf the 
recommendations made to INS in "The President's Management' Improvement 
Council Report \bn Foreign Students in the U,S.", prepared by Dr, Bayard Catron, 
concerning less restrictive regulations on employment and transfer of foreign 
students. 

While considering possible changes in regulations concerning foreign 
scudcnts it should be pointed out that at the present time all students who 
cone to the United States under Section 101 (a) (JL5) (J) of the Immigration 
and Nationality Act, to study in any field at any level, are classified as 
F-1 students. The F-1 visa requirementa for students in all educational 
programs are the same, and the law is to be applied to them uniformly. There 
is an assumption under the law of a uniformity in the aervices provided to 
the students by the institutions they attend, of a uniformity in the defini- 
tion of "academic term,*' and of a uniform ability on the port of the institu- 
tions to monitor their students' enrollment as required by the Immigration 
and Naturalization Service, However, this uniformity does' not exist in fact» 

Institutions currently authorized to issue Form 1^20 to prospective atudenta 
vary in type from elementary and secondary schools to vocational and technical 
schools to proprietary English language schools to collages and universities » 
The ages and academic background of the students alao vary widely from one 
type of program to another, as does the duration of the course of study, The 
diaparltlcs are of such magnitude that* serious questions have been raised about 
the adequacy of the single visa category. 
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Students who are enrolled In elementary or secondary schools rarely have 
the level of maturity anticipated by the law which requires them to oalntaln 
« full course of study throughout the academic terns (/all through spring), 
refrain from accepting part-time enployiaent without previous authorization 
from the Imnlgratldn Service, apply for permlsiion to transfer schools and, 
In certain drcutastances, apply for extensions of their permission to stay 

the U.S. In some cases students In English language programs may have the 
maturity but lack the levels of comprehension In the English language necessary 
for them to understand the regulations applicable to them. In Instances when 
institutions feel that students are unable to meet these responfi<?»lH*-ies due 
to lack of maturity or knowledge, the institution may assign professional 
personnel to monitor their compliance with the law. However, in many elemen- 
tary, secondary, vocational, technical or proprietary English language schools, 
there are no personnel with these professional responsibilities, This creates 
problems for the students, the Institutions and the Immigration Service, Since 
there appears to be a problem with the law, as well as with the Institutions 
and students, a differentiation between the regulations affecting students in 
programs In a variety of schools ment oned above, and in colleges and univer^^ 
sitics appears to be called for, 



It ahould be noted that the purpose of the recooBendatlon is to build a 
framework in which these students can meet their visa requirements legally and 
effectively and which will be understandable to the personnel in the institu- 
tions which they attend. The purpose of thlt differentiation ia not to remove 
benefita from these students but to remove unworkable regulations ^)f thlch 
apparently they have been running afoul. 

The rccomcndatlons for returning to duration of status, for notification of 
transfer rather than adjudication, and approval of off^campus employment by 
foreign student advisers appear reasonable when applied to the populations of 
students In colleges and uuiversitles who have proven their ability to accept 
responsibility for their maintenance of status. It also appears reasonable 
to Introduce differentiation in visa and Imnlgratlon classification for 
students In colleges and universities and those in other types of programs 
as has been done in the ^'efficiency package,*' 

One major reason for NAFSA*S support of the concept oi different immlgraTs 
tion classifications for students In colleges and universities and those in 
other types of schools is to enable the Attorney Cener:^! and the Immigration 
and Naturalization Service to rework and simpligy the reporting structure for 
those institutions othei. than colleges and universities which accept foreign 
students. The current reporting structure would be ret:\lned for colleges and 
universities and with it the responsibility for monitoring the students* 
course of study, attendance, etc, currently required by regulations, NAFSA 
recommends a greater degree of authority and autonomy be given to official* 
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of colleges «nd universities to cu^lce determinations which are currently 
rifldly defined within the rcgulatlonSt NAFSA recognizes that such matters 
nuat be detailed in regulations rather than written into the law, However, ' 
the flexibility recoanended is not currently available ^ as the Itnmlsration 
«nd Naturalization ^eryice states that authority cannot be delegated by the 
Attorney General without legislative authorization, The Association recormends 
that deaignated officials in colleges and universities be empowered by regular 
tions to do the following; 

1, authorize offrcanipus part-tine einploynsent during the school year and full^ 
tiae during vacation periods in cases of economic necessity caused by an 
unforseen change In the student^s financial circumstances as defined and 
evaluated by^ the campus official) 

2« authorize practical training^ 

3« authorize study-related sumnicr and vacation employnent without the necessity 
to show financial need or unforseen change in financial clrcunstancca and 
without deducting the tine from « aubsequcnt period of practical training, 
(Study^^relatcd employment undertaken full-tine in lieu of an academic 

pri>gt^in during a regular school tern cuch aa la provided In cooperative 
work/study programs or Internships would continue to be considered prac^ 
tical training, and the time spent In such employment would be deducted 

from the oaxlmum permissible period of practical training,); 

4, authorize a student attending a school on a quarter or trimester calendar 
to follow a flexible academic calendar by allowing him to take his 
^Vacation" In any of the four quarters or trimesters of a year rather 
than limiting him to suiamcr vacations. 

Oyer the past several years the expressed goal of the Immigration and 
Naturalization Service has been to decrease the amount of paperwork facing, 
district offices involved In processing routine applications for FtI students, 
Kccent alternatives tried by the Service have proved unsuccessful. Lack of 
substantiating documents acccompanylng applications to the Immigration 
Service often require the return of the paper to the student and consequent 
resubmission, NAFSA Is aware of the burden this represents for the Imalgra<- 
tlon Service, much of which could be allcyiated by granting certain authority 
to campus officials, 

Campus officials In colleges and univeraltlcs arc responsible professional 
persons who are able to deal fairly with the kinds of matters suggested above. 
They arc the ones who arc closest to the students and who arc most concerned 
with their interests , They also have accesa to more complete records and 
information concerning students and, therefore^ may be in a better position 
to make valid Judgments on such matters than are INS officers. Granting 
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campua officials this kind of authority vould .relieve the Immigration Service 
of an Inacnse amount of paperwork and adjudications, thus freeing those offi- 
cial9 to devote their attention to other pressing matters* l^ie flexibility 
offered by- these suggested changes vould generate an enormous amount of 
good vill on the part of students, many of whom will be future leaders in 
their home countries, The additional privileges and responsibilities vould 
encourage in atudents a respect and concern for laws and regulations which are 
rational and not unduly rigid and will allow students to contribute toward the 
support of their educational programs, It would enable students to obtain 
without exccsaive restrictions the practical work experience they need to 
augment their theoretical academic studies , 

HAFSa aharca with the government a deep concern about the balance between 
controls over foreign students and their freedom to carry out their educational 
programs unfettered by restrictions which are irrelevant to the educational 
process* We begin with the assumption that the continuation and growth of 
foreign student programs in the U»S, la In the national interifst because of 
economic, political, educational and cultural benefits which foreign Students 
£,r^ng to this country, Therefore, laws and regulations about foreign studenta 
slrauld be designed to promote the continuation and growth of foreign student 
programs. At the same time, the national Interest demands that participants 
in foreign student programs be limited to those who are qualified to benefit 
from the educational programs offered, who are motivated to devote their 
principle actl/ltics to the pursuit of their educational goals and who wlllin{T- 
ly abide by the minimal and reasonable controls placed upon them In the fur-*- 
the ranee of the national interest, 

Vc believe that those xainlmal and reasonable controls should be directed 
toward insuring that] 

1, Persons admitted to the U,S, a9( students maintain status as bonified 
atudents pursuing full«>timc programs of study towards an Identified 
educational goal, and that those who fall to maintain such status are 
promptly and regularly identified through IN^ for corrective action} 

2, INS maintains records on students to know who they are, where they arc 
studying, and when they terminate their studies or othcrvlac fail to 
maintain full-time student status, 

3, INS acts promptly, uniformly, and fairly against studenta who fall to 
maintain full-time status and against schools which fall to submit the 
minimal reports required; 

4, The public Is assured that any minimal negative Impact on the labor market 
arc more than offset by the economic^' political, education and cultural 
benefits which foreign students bring to the U,S^,; 
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5« Tht controls can be adnlnlitered unifonaally and regularly' with A 
nlninun amount of effort and expenditure on INS, 

We further believe that laws should place leat eiophasts on controls and 
mote enphasis on proootlng the benefits of international educational inters 
change. To' do aoi the laws and regulations should be directed toward insuring 
that: 

1. Students arc treated with dignity and respect by all persons involved in 
administering the laws- and regulations; 

2, Educational institutions arc niniiaally burdened with record keeping and 
reporting by INS consistent with the need of INS to know where students 
are and when they terminate or fall to pursue a full course of study| 

3. Reporting to INS by institutions on individual students be limited to 
those natters which relate directly to a student's pursuing a full course 
of study, which are carefully and specifically defined in the regulations, 
and which do not violate the principles of confidentiality of information 
which are central to the educational relationship between the students 
and their schools; and 

4, Educational judgements and decisions are made by schools «nd students, 
enforcement of controls is performed by INS, and all parties recognize 
and respect their separate and distinct ways in encouraging and promoting 

^international interchange, 

NAFSA believes that the interest of students, educational Institutions, 
and the public are compatible and can best be served by a system which allows 
maximum freedom to student? and schools, but which ensures that students who 
fail to maintain a full course of studies as defined by their schools are 
promptly identified to INS by the school and that INS act promptly and uni- 
formly against such students to cause their departure from the country or a 
change in their itaaigration status, Such a system would place the primary 
responsibility for maintenance of status on the student, the responsibility 
for reporting within carefully defined guidelines on the schools, and the 
responsibility for enforcement on INS, 

Each of the three parties in such a system of controls must be required 
to fulfill its obligations thoroughly, While it is true that some students 
and some schools have not taken those responsibilities as seriously as they 
should, the principle problem In the present systein is the Inability of INS 
to enforce the system, Since INS is not staffed or organized to act on the 
reports of schools, students who are so inclined are encouraged by lack of 
enforcement to ignore the rules and to disappear into the larger society as 
undocumented aliens, and some schools are encouraged to think that such 
reports arc" unimportant, The key to preventing such abuses is prompt, uniform 
and fair enforcement by INS of minimal controls on students and schools, 
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Except for the requirement that student* must maintain a full program of 
studies and for some mlninal and reasonable controls over employment of 
foreign students to prevent negative impact on the labor market, foreign 
students should be treated like other students and should be subject to the 
same Isys, regulations and expectiations as all other students. Schools will 
then be able to offer education benefits to students with iainiinal interference 
from the government in the educational process; foreign students can profit 
most from their educational experience here and can best serve the public 
interest through their econonlc, political, educational and cultural contri- 
butions to this country; ond INS can fulfill its obligatirns to the public 
by insuring thst foreign student progrsos are limited to those participants 
vho are qualified and motivated to profit from their educational programs here. 



Georgia State University, presently Mrs. 
Olson is Foreign Student Adviser at Georgia 
State University where she Is also pursuing 
a Ph.d. in Educational Administration and 
Managcmcntt Mrs. Olson has been active In 
the National Association for Foreign Student 
Affairs (NAFSA) for six years, Mrs, Olson 
has served as Consultant to the Commissioner 
of the Immigration and Naturalization Servico 
during the period February-May 1978 a«d 
currently scrycs as Oiairman of a NAFSA 
region encompassing seyen states and server 
as Chairman of NAFSA*s Government Regulations 
Ady/sory Cpomlttee, 



Heather F. Olson, bom November 23, 1947 
in Atlanta, Georgia, received a Bachelor of 
Arts degree in English in 1970 and a Masters 
of Arts in English and Drama in 1972 from 
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Senator SiMpson. David'North, please. 

OTATEMENT OF DAVID NORTH. DIRECTOR. CENTEK FOR LABOR 
AND MIGRATION STUDIES, NEW TRANSCENTURY FOUNDATION 
Mr. North. Thank you. Mr. Chairman. 

Today I would like to discuss one segment of the nonimmierant 
^i^S^"'*"^ V-S- Government, that involving^S 

Inn A ^f- ^ "T^" °^ nonimmigrant programs, as you 

nSiJw^^^T^"' ^ "^^i^^* movements of some 
nommmigrant classes are monitored much more closely than 

Nothing in the foreign student program matches the intense 
scrutiny applied to H-2 canecutters who work in the program dl 

^^^fjfu'^' 2?/f '"^^ P«°^' bl^'^k. and rurafThey do 

some of the most frightful work in the United States, and their em- 
ployers watch them like hawks. - 

^f°?* °f thf"?, are forced to live in barracks miles from civiliza- 
tion. If they fail to work at the piece work wages offered a couple 

fLTJT^i ^ '■'i'!'' ^""^ deported-with the coopera- 
tion of the Immigration Service-and blacklisted so that they never 
gn work in the United States as an H-2 again, at least as a rurll 

^® ^^^^J"^^ ^^""^'^ program, which is ad- 

nimisterwi m a much different manner. We have in fact two for- 
eign student programs: the larger one involving F-1 students 
which is run exclusively by the Immigration Service, and the 
I^a Iu '"volvmg J-1 exchange visitors, managed by both INS 
and the International Communications Agency, formerly an arm of 
liL ^ Department The larger program causes more concern 
than the sinaller one. but I think that both should be described, 
and I do so m my written testimony because there are some lessons 
to be learned from the J-1 program. 

o J 11°"*'^*.^?® to suggest that I agree with the two previous speak- 
ers that at least the academic part of the foreign student program/ 
IS obviously an advantage to the United States and one with which, 
''^•^ emphasis in mind that the aca- 

demic program IS clearly valuable. I would like to suggest one fur- 
'^f ^'i*^^ program, and that is the separation by 

INb of the academic from the vocational educational institutions, 
o^^l^rhaps the nonprofit organizations from the for-profit organiza- 

There is a large overlap between the vocational schools and those 
teaching English m the for-profit category. Former INS Deputy 
Lommissioner James Greene has suggested that the vocational in- 
stitutions be monitored diff^erently. presumably more vigorously 
than the academic institutions. 

oJn j^j"".,!^®?"^' makes the same point.' They found. 

IjAU did. that the vocational and language instruction institutions 
appear to generate a higher ratio of dropouts from legal F-1 status 
than the academic institutions did. ^ ataius 

l„»'i£°?r''r'^"5%""''"«V.^'^.''' Z"^^^' Controls Needed t.. Prevent Foreign Students From Vio- 
lating the Condition! of The r Entry and Stay While in ihe United qbit^< " r-nn^ J 
gross by tho Comptroller General ofthe UniSd ffi/lll»rt GG^lwllpebru^^^ 
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Given that differential sort of problem, I suggest the use of some 
strategic thinking and some strategic focusing of resources to pay 
more attention to the ones that are more likely to cause problems. 

I am also suggesting here a wholesale as opposed to a retail ap; 
proach. In other words let us approach this from a systems tecH- 
nique. Let us look at the institutions that are more likely to cause 
problems, rather than focusing our attention on the individual for- 
eign students. I think some of the things that Commissioner 
Meissner was saying along those lines were very heartening. 

If there were to be a separation of these kinds of institutions, it 
would then be possible for INS to conduct more focused license 
review of the for-profit institutions. I am delighted to hear that all 
of the institutions will be reviewed, but I would rather have the 
focus on those who are, for instance, not members of the major aca- 
demic organizations or colleges. I do not know that there will be 
that kind of differential approach, although INS is going to be 
doing a review of some kind. 

Such institutions— and these are the vocational and language 
teaching programs— wishing to receive tuition payments from alien 
students could be required to certify that they provide training op- 
portunities not available in the students* homeland, and to verify 
their standing as training institutions. 

I would have them submit— and these are the nonacademic insti- 
tutions—annual reports regarding the number of I-20's issued 
during the year, the number of alien students accepted as a result, 
the disposition of those students by category, the fees paid, if any, 
to overseas recruiters, a point mentioned earlier, and moneys ex- 
pended on advertising the institution nation by nation, and copies 
x)f those advertisements. 

In the review process, INS would have the option of denying li- 
censes to institutions teaching frivolous subjects— modeling or 
karate and the like— subjects which are generally available over- 
seas, such as English language instruction, and subjects which 
cannot be used in the alien's homeland. Jf there are no television 
sets in Burundi, for instance, Burundians should not be admitted to 
study TV set repair in the United States. 

Similarly, in the licensing process INS could share information 
with other Government organizations licensing similar educational 
institutions. 

My time is up, but in my written testimony, I do propose some 
nuts and bolts recommendations regarding the use of the 1-20 as 
an enforcement tool. I found out from Ms. Olsor a little earlier this 
afternoon that I am incorrect. They are not valid perpetually any 
more, and I am glad to find that that is not true. Also they are not 
free any more, they cost a dime. 

That ends my testimony. 

Senator Simpson. Thank you very much. 

[The prepared statement of David S. North follows:] 
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Prepared Statement op David S, North 

Tod*y I would like to diicuss one •egtaenc of the nonlaalgrint progrim 
conducted by the U.S. governaent. that Involving foreign ttudenta. There are 
« number of nonimlgranc programs, ag you know, Hr. Chairauin, and I uust say 
thtt the ooveaenta of aose nonlmnlgrint classes are nonltored ouch «ore closely 
Chan others. 

Nothing in the foreign student prograa oatches the intense acrutiny 
applied to the H-2 cane cutters, who work in the prograa discusaed earlier to- 
day. Thoae sen are poor, they are black, they are rural, they do aonc of the 
aoat frightful work in Anerica, and their eoployers watch then like hawks. 
(Most «ie forced to live in bar.acks allea froa clvilliation.) If they fail to 
work at the piece-work wages offered thca a couple of mornings in a row they are: 

0 fired 

0 deported (with the cooperation of INS) and 

0 blackliated (so that they can never work in the U.S. as an H-2 again). 

In contrast, we have the foreign student prograa, which Is adainistered 
in a ouch different aanner. We have, in fact, two foreign Nitudent progroaa, the 
larger one Involving F-1 students run exclusively by the Itaaigration Service, 
and the snaller one involving J-1 exchange visitors aanaged by ooth INS and the 
International Cooaunlcations Agency (ICA) , f oraerly an ara of the State Dopart- 
nent. The larger prograa cauaes mora concern than the saaller, but I think they 
both ahould be described, because there are soae lessons we can learn froa the 
J-1 prograa. 

1 would like to cover five aspecta of these ttfo prograas in the next 
fewalnutes. First I will dlscuas the siae of the populations involved, then 
the underlying dynamics of these programs, how the governaent aanages then, soae 
probleos asaociated with the two prograaa, and then sone suggestlona for changea 
In thea. 

The populations. The nuabera of foreign atudents an Iving in the country 
haa been increasing steadily In the F viat prcgraa, but has reaained virtually 
stable in the J (or exchange vlaitor) prograa. In FY 1969, for cxaaplc, there 
»Tere 98.770 adaiasiona in the F viaa prograa (ooatly for atudenta, but about 
8,300 for their apouaea and children). By FY 1978 the coaparable nuaber had 
risen to 206,697. 
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In contrast, the J progrui recorded 62,476 adalttlont In FY 1969 » a 
totml that ros« only to 75,097 la Flf 1978. 

Vhtre4it IKS malnttlns reasontbly tatlsftctory data on the flow of non- 
laalgrantt, It does not hive equally good dtta on th« stock of nonlamlsrsnts— > 

the scraable to determine the nuaber of Iranian students In late 1979, deston- 
strated. This Is the esse because the IMS system for otatchlng departure records 
to arrlvsl records Is not yet effective. In 1979, at the time of the Iranian 
Student controversy. INS estlaated that there were about 50.000 Iranian students 
out of a totsl of about 250,000 foreign students. (These cstlnates covered both 
the more nuaerous F-l students as well as the J-1 students oaong the exchange 
visitors.) 

In addition to the INS systea for recording adnlsstons of various clssses 
of nonicalgrants, there Is another estlnatlng systea produced by the Institute 
for International Education (HE). Every year that New York-based organization 
polls the universities and tvo- and four-year colleges of the country rcgsrdlng 
the nuobcr of foreign students enrolled. The cost recent of these surveys (for 
1980-1981) produced a total of 311,800 students, soae 82. 9S of whoo were estlnated 
to be F-ls and the bslance divided asong other nonlocalgrant (prlnarily J-1), 
laDlgrant, and refugee categories. 

Our sense Is that both the XI£ and the INS estlsatcs understate the 
total nuober of p-l and J-1 students In the country. There would be no disagree- 
sent froo HE on this point; that organization 1a well aware that s substantial 
nuober of Institutions dovnot respond to their polls, and further that oany F-l 
students are attending educational fscllltles not covered by the HE survey. The 
New York organization does not , for exaaple, check on the foreign students enrolled 
In public or prlvste prlnary or lecondary schools, entitles which are assxmed to 
provide education to st lesat thousands of nonlsalgrant students. Further, and 
Boro Isportantly, the technical and vocational schools, teaching everything froo 
English 4S a second language to hair styling, are excluded frota the HE survey. 

The dynaplcs of the proRraaa , Foreign students have become oore nuoerous 
In the U.S. for the saae set of reasons that their nuobers have Incr'^iscd in 
France, Canada, the United Klngdoa and other dcnocratlc. Industrialized nations. 
The nuober of Indigenous college and university students In those nations In- 
creased rapidly in the quarter century after World War II, and as the postponed 
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education of scrAiccaen wai provided and, later, as the baby boon children 
pasted fnto inititiitions of higher education. After the baby boom cane a decrease 
in births, and hence, years later, a decrease in college enrollaents; thus^nany 
colleges and universities in the developed world found themselves with excess 
capacity— at the saa^ cine that eany Third World and oil-exporting nations found 
that they wanted to ei^cate nore people than their hcaeland institutions could 
handle— hence increasing foreign student enrollaents. 

\ 

Problc. associated with the pro^r»n. . " The foreign «udent progran, . 
provide both benefit, and probla,," to the U.S. It u cle.r.Ty m our national 
interest, to have . generation <,f foreign political leaders, nany of th« In the 
Third world, educated In '^ur country; It io aUo. as I suggested earlier, help- 
ful to U.S. institution, io.have an additional supply of tultlon-paylng students. 
The problcn, ccoe when the', ,tuden-t, drop out of legal status. ,„d b.coae. if 
you „1U. relatively elite oenbers of the undocuoented or^Uegal alien population, 

• One of the many piece, of Infomatlon which we lack regarding the Illegal 
lalgrant population 1, the e:,tent to which they arrived with ,tudent vl«i.; 
ve know that a sub,tantlal portion of the Illegal alien population fall. i„to the 
class of visa abusers. "perhaps 40 to 501 of that population can bo so classified. 
But how many are ex-students, and how many are ex-tourlsts? 

I ran a little analysis on this point for the Sel«t Coonlaslon last 
year, and compared the total ad.l.slons of tourl.t, to the nu=bers apprehended, 
and exaolned comparable figures for foreign students. A. I had expected there 
were far oore ^-tourists arrested than ex-.tudents. 64.100 (In FY 1978) as com- 
pared to 9.457. But what was nore Interesting were the coaparlsons between 
adolsslon, and apprehensions for each class. For every 89 tourists adaltted 
In FY 1978. there was one apprehension (of an ex-tourlst), but for every 21 
.tudents there was also one apprehension. Thus the foreign student population 
1, ouch oore llkely-on a percentage ba.la-to contribute illegal la»<~..nt, to 
the country than the larger tc«rl.t population, or the «,ch nore tightly controlled 
H-2 population (which produces a low percentage of violators).* 

eha reporting MyllZ. co=pleted on that person and added to 
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On* of the rectoao for this situation it the nature of the inttltutiont 
capovered by INS to, in effact, causfi the adaiaaion of foreign atudents. Aa « 
group, they range froa the Harvard* ard Notre Damea of the nation to the fly- 
by-night, for-profit organizations that teach hairatyXlng and TV aet repair in 
loft* above corner drug atofea. IMS treats thea equally. Predictably, soae of 
these institution* have taken advantage of the situation. At one level, it is 
« public or non-profit inatitution filling enpty claaa room apacea with alien 
atudents (aooetiae* recruited for that purpoae by agenta of the Institution). 
At another level, for-profit vocational institutions advertise their school 
overaeas, cophasizing the visa as mucft aa the curriculum. Worse, some of these 
schools, in effect, sell a nonlmigront visa in return for a tern's tuition.^ 
INS investigators con be assigned for days on end to "break" a single fraudulent 
carriage case, but similar time is rarely invested in revoking INS Jtppcoval of 
vlss-alll schools. 

While I feel sure of the accuracy of these statements, the abuses of 
the r-1 progrna have not been explored syatcmatically to our knowledge, except 
by a alia but useful study of the General Accounting Office, carrying a typical, 
lengthy CAO title: 

"Better Controls Needed to Prevent Foreign Students from 
Violating the Conditions of Their Entry and Stay While in 
the United States."* 

Regarding the aovcafint ot some P-l vl»a holders into illegal atatus, the 
CAO raport susmary stated: ^ 

"School reports on file In the (Imalgration) Service's New York and 
Los Angeles district offices and other records shoved that many foreign 
students do not enroll'ln school, complete their studies or depart from 
the United States. The Service rarely Investigates the school reports 
becsusc of manpower llDltatlons and the low priority it gives the prob- 
lem of student violators. Even with low-key investigation efforts, the 
Service locates* over 5,000 student violators annually." 

Educational Institutions have an obligation to report to INS when one 
of their F visa students drops out of legal status by either: 



^Report'^to the Congress by the Comptroller General of the United Stotes . 
Report #GCD-75-9, Februar^f A, 1975. 



0 failing to reglatcr; 
0 terminating attendance; 

o carrying less than a full course of study; and/or 
o failing to meet attendance standards. 



\ 
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At the tlae of the GAO study» there were backlogs of 20,000 iuch reports 
awaitln« inveatisatlon (which ,eneraUy do not take place) in the New York distri 
office, and 2,000 in the Lo» Angeles office. GAO did not nake a coaparison 
between 22,000 pending cases in these two district offices and the number of F-l- 
students Which had been admitted to study in the two cities, but the percentage' 
Bust be a substantial one given the fact that the.-e were 107,495 F-X admissions 
nationwide in 1975, the year of the GAO report. 

GAO condu^ited a su.vcy of a saapJe of the reports and found that "eighty 
sl^c percent of the 933 students who never registered or who terminated attend- 
ance before ccopleting their studies were attending, or wore to enroll in voca- 
tional. English language or public presumably priaary and .^econdar^J schools." 

This GAO finding underlines the wide-spread belief within the Inmigration 
Service that F-1 students who cone to this country to attend four-year colleges 
or graduate schools are less likely to drop out of ntatus-and certUnly less 
likely to quickly become iUegal-than the students admitted to vocational and 
English language programs, particularly those admitted to attend the prlv^ite- 
for-profit institutions. 

Possible Changes . The major enforcement refora needed in the foreign 
student program relates to the inatitutions. particularly the prlvate-f or-prof it 
ones, that seek the admission of F-1 students. What is needed is a wholesale 
approach to the p'roblcm, dealing with the U.S. educational institutions, rather 
than a labor-lntentive , retail scrutiny of individual students. 



» There is evidence from current program statistics that INS has begun 
to focus more attention on screening new institutions seeking the power to 
isaue the 1-20, but not yet on revoking that power from Institutions that abuse 
it. This trend can be inferred from INS data on school applications adjudicated. 
The mini-table below shows the number of school applications filed, the number 
approved, and the number denied' in the three recent fiscal years: 



Fiscal No. of Applications Number Number 



Year Filed 

1977 767 

1978 1,1A9 

1979 1,262 
Source: ins form G-23.5 



Approved D ogled Denied 
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No d«t« are available on the ccoposltlon of these institutions over the years, 

but all else being equal, INS is apparently being aore careful in granting the 

1-20 issuing power to educational institutions. (In its response to an inquiry 

of the Select Cosmission, INS pointed out that it is devoting, on average, one 

officer hour to each new application for the right to issue the 1-20.^) 

♦ 

Other evidence of INS paying nore attention to regulating the institu- 
tions running foreign student prograns lies in the change in INS operating 
instructions on this point. Fonaerly, the district offices were instructed to 
conduct "periodic reviews" of the approved educational institutions involved, 
but the word "periodic" caused sooe confusion, so INS aaended the operating 

instructions to indicate that the reviews were to be conducted for each institution 
every tw yeart.* 

Statistics are not available on INS revocations of the power to issue 
the 1-20,** but the sense of INS Central Office staff is that the District 
Offices rarely take this course of action. 

One fundanental change needed In this field is the separation by INS 
of the acadcnic fron the vocational educational institutions, or the nonprofit 
fron the for-profit institutions. Foraer INS Deputy Cosanissioncr Janes Greene 
has suptestcd that the vocational institutions be nonitorcd differently (presun- 
ably more vigorously) than the acadcalc institutions.*** The previously cited 
GAO report on this subject*^** found that vocational (and language instruction) 
instjtu UoRS appear to generate a hig her ratio ° ^ <^5°P °"^s froo legal F-1 st atus 



than acadeaic institutiona. 



*Sccurcd in telephone conversation with Robert Coglin, INS Adjudications. 
June 11, 1980. 

**The INS G-23 series of workload reports is;, a sheaf of pages, each with 
nany entries. Revoking the power to issue the 1-20 is not noted in this other- 
wise exhaustive reporting system. 

***Mr. Greene spoke at a Select Coumission consultation in Washington on 
May 22, 1980 

** **Bctter Controls Needed to Prevent Foreign Students 
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If a separation of these kJnda of educational Instltutlona were made, 
it then would be possible for INS to conduct a nore focused license review of 
the for-profit institutions. Such inatitutions wishing to receive tuition pay- 
ments froa alien students could be required to certify that they provide training 
opportunities not available in the students' hone land, and to verify their stand- 
ing as a training institution. They would be required to submit annual reports 
regarding: ^ 

f 

o the nuabcr of I-20s issued during the year; 

o the nuaber of alien students accepted as a result; 

o the disposition of those students, by category: those still enrolled, 

l!'"' * ^''^PP^^ status (institutions 

with high dropout rotes would be subject to special scrutiny); 

o the fees paid, if any, to overseas recruiters; 

o monies expended on advertising the institution, natlon-by-nation, and 
copies of those advertlseoenti. » • 

In the review process, INS would have the option to denying licenses to 
institutions teaching frivolous s-ibjects (modeling, karate), subjects which are 
generally available overseas (English language instruction), and subjects which 
cannot be used in the alien's homeland (if there are no television sets in 
Burundi, for exaaplc, Buruntlians should not be admitted to study TV set repair 
in the U.S.). Similarly, In the licensing process, INS could share information 
with other government organizations licensing similar educational institution.. 

The 1-20 could be changed from an unnumbered form, valid perpetually, 
g iven free to institutions, to a numb e red fo rm, good for one year, and provided 
to the schools for a $10 reimbursement each. This single change would cause the 
educational institutions to handle their part of the nonl=nigrant admissions 
process with more care-and at the same tine generate reimbursements on the 
order of $2,000,000 a year, which would support the i.b^tantial amount of licens- 
ing and investigative activities needed in this field. 

Institutions that fail to file their annual reports, or otherwise fail 
to «cet INS standards, would be denied the right to buy (and issue) i-20t in 
the following year. 

Both nonprofit and for-profit educational Institutions can be expected 
to protest tighter regulations, and the reimbursement, but these institutions 
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are receiving « major boon frca the soverment— the right to swell their enroll- 
nents with nonlnmlgranta— axvl these Institutions (unlike most of the other 
beneficiaries of govcntmcnt decisions regarding migration) are paying nothing 
for these benefits. 

Although r'.ie Exchange Visitor (J visa) program is structured like the 
F vlaa program^ In the decentralization of decision-making regarding Individual 
applicants y there appears to be riv need for reform In this field. The number 
of admissions has been flat for years (and Is currently running at a quarter of 
the level of the F visas) » the number of Institutions Is much more limited than 
In the foreign student program^ and, most Importantly , there Is no significant 
evidence of abuse of this program by either the Institutions or large numbers 
of the Individual exchange visitors.* \s» 

In closings I would like to call to the Coonlttee's attention a technique 
for eliminating one of the. public costs caused by alr-borne Illegal imnlgrants — 
the expense of sending them hone after they have been apprehended. 

Hy suggestion — spelled out In an appendix to this testimony — Is a simple 
one, nanely that all nonimmigrants (other than diplomats arriving by air) be 
required to have with them, on arrival » a non-refundable round-trlp airline 
ticket. If subsequently apprehended^ they would have the ticket, and this would 
save INS the coat of sending them hoae — which now runs sone $6,000,000 a year. 
This provision, while saving INS considerable funds, uould harm no legltlzaate 
nonimnlgrnnt, as they would need the return trip ticket anyway — the only people 



who would surfer financially would be the visa abusers. The auggestlon, Z 
might add, would be a bonanza for the airlines, as they would receive tens of 
millions of dollars In non-lnterest-bearlng loans. In effect. These return 
tickets would be refundable under only two sets of circumstances, adjustment by 
the nonissolgrant to immigrant status, and death. 

Unfortunately the previous Administration could not, or would not, 
focua on this notion— perhapa the Conmlttee could ask the current leadership 
of the Justice Department to cooment on this proposal. 



*For more on this program, see David S. North, Nonianlgrant Workers in 
the U.S.t Current Trends and Future Implications (Washington: New TransCentury 
Foundation, May 1980), pages 93-126. 



ERIC 3<i/ 



343 



APPENDIX 



The nonrefun dable R eturn Ai rline Ticket for Airborne Nonimmiaran... , 

A Proposal 



are 



A substantial percentage of illegal migrants to the U S a 
visa abusers (VAs); that is, persons who coL through ports of 
ll^l^^^^^^^^^J^^^in^ passports and U.S. visas, who subsequently 
stay beyond their alloted time, or violate the terms of their visas 

vi„in!!t=^' ^1°^^^^^ "ost Of these visa abusers, arrive by air. 

bi a?? Loh ="9gests that about 200, 000 illegal migrants arrive 

to ?ieir hom^f^nd apprehended airborne vila abusers 

^orUv of In process, since only a small mi- 

?ears iSq =r,^n? °"" ""y- I" "cent 

years ins has spent approximately $6,000,000 a year to expell illeaal 

aii^ot'^'in^f^c?"'^ " many cases, otherwise de^ortaMe afiens'"''"' 
eXSsted';tflhen^?°Llt funlsN" "^""^ ^""^ 

It Should be noted that some visa abusers appear to enter the 
country plannincy to stay (contrary to what they told the S S 
consular Official when applying for the visa)? a^d others drift 

iSe sizil^of haSe no data on 

the sizes of these two subgroups. We do sense, however from rp- 

air^thfr 'sou?L'rthS|"Lrr the'No^th^Sois^^Sn re%ort, 
ana otner sources that visa abusers, in comparison to EWIs are: 

o better p«id workers, 

0 more likely to live in cities, 

0 better educated, 

0 more likely to use tax-supported programs , 

n V^K^J" ^° w, ^? ^°"8cr before apprehension, and are 

0 much less likely to be apprehended. 

It is also more likely that the visa abusers will appear in familv 
qroups and spring from the middle classes of the sending nStlons.^ 

^n..r.J^^^ ''r?? abusers, as a class, appear to have a different demo- 
fereni ^o^ic^^l^ They have surmounted S d^l- 

in t^l IT fi*"^ 1^ hurdles from the EWIs on their way to illegal status 
m the united states. The visa abusers have, by definition: 

o secured a passport from their own nation; 
0 purchased 4n airline ticket; 

o aecured a nontaigrant visa from an official of the U.S. 

government (the noat cotaaon viaa Is the B-2 (tourist) 

and the next is the F-1 (atudenc)); and 
o been admitted to the nation at a pore of entry. 



.K^"^'' . »^/« Migration by Air: A Lower Bound on Total .Set .Migration 

CO the United States," (Philadelphia: University Pennsylvania, Working Papers 
In Regional Science and Transportation (No. 15a) , March 1980). In that paper, 
he estimated annual net migration by air at approxioately 500,000. Since approxl^ 
oately three-quarttra of the 400,000 legal Imlgrants to the U.S. arrived by air 
in the period 1969-1978 (derived by subtraction fron INS Annual Report , Table 5), 
cnia augtests net illegal migration by ur to be in the neighborhood of 200.000 
a year. ' 
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There are, in other works, four control points that must be 
passed by each potential visa abuser. The first, that of passport 
issuance, is the function of the VA*s own government, and beyond 
the control of the U.S. government. The other three control points 
offer some options for additional intervention by this government. 

Strengthening the visa issuance and the inspection functions 
are both possible and desirable, if difficult to achieve. We have 
addressed these issues elsewhere, but it should be noted that both 
of these courses of action would have substantial costs, m terms 
of tax dollars and in inconveniencing legitimate tourists. 

Is there a way of using the ticket issuance function which 
the U.S. can control — to discourage visa abuse? We think so. 
As a matter of fact, we think there is a system that would; 

o discourage planned visa abuse 

o encourage some potential visa abusers to return hone; 

o reduce costs to the Treasury (by providing deportable-alien-funded 
air travel how rather than funding that travel with tax dollars); 

o create a useful, continuing data systera on the sources of. and trends 
m, visa abuse at no cost to the taxpayers; 

o provide financial assistance o all International airlines serving 
the United States; 

o not, In any way, discourage legltlnate tourlss; and 
o not cost taxpayers a dice. 

The proposal is a simple one: all nor.immigrants wishing to 
enter the U.S. by plane would be required to buy a roundtrip plane 
ticket, but the return portion of the ticket would not b e refundable. 
One could use the return portion only to fly home.* Since non- 
immigrants are, by definition, persons planning to return to their 
homeland, no nonimmigrant could protest this arrangement. Some 
classes of nonimmigrants, such as diplomats and foreign journalists 
could be excluded from this requirement.** 

As background, it should be noted that many intending visa 
abusers present the roundtrip ticket to the consular official to 
indicate their intentions of returning home, and then cash it m 
either upon their arrival in the U.S. or at some future date. In 
many cases ,"^at Tefund constTYatgS a msrjmr portion t htr xcsonrccy — 
that potential VAs bring to th s country. This is particularly 
true for those coming from long distances. 



*Those wishing to fly through (he United States to anoche" nation coulfi do so, 
provided that the other nation was «it least as distant fron the United States as 
their hoaeland. Thus a London-New \ork-Dakar ticket would be acceptable. If the 
traveler had a valid Senegalese visa, but a London-Sew York -Ottawa ticket would 
not suffice. In the latter case, the passenger would need a London-New York- 
Ottawa-London ticket, with the New Yor^ -Ottawa-London leg nonrefundable, to be 
adaltted to the United States. One of thv"' few disadvantages of this tcheme Is 
that It aight discourage visits to the Uniw*d States of intending IrrenlgranCs to 
Canada and Mexico, who want to tour the United States on their way to their new 
hoDeland; one Suspects, however, that the nunbers of such persons Is limited. 

♦♦Additionally , since there are few noninnlgrants In the K and L classes, 
(fiances and multi-national eoployees), and since all Ks and nany Ls are 
Intending Inrnlgrants, they too could be excluded from this provision. 
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The principal objectives of the proposal are: 

0 to save the Treasury the travel costs eisocieted with deporting 
airborne VAs, and < 

0 to dltcourige visa abuse by aaklng It nore expensive. 

The proposal could also supply data that we expect to be better 
than that generated by government systems on the subject (at no 
expense to the government) and to provide enough financial incentives 
to the airlines so that they will be willing to operate their part 
of the system- 

The enforcement mechanisms are simple. After the system goes 
into effect, no noniirutiigrants would be admitted at any U.S. air- 
port unless they carry nonrefundable return tickets. Airlines 
wishing to carry nonimmigrants to the United States would be caused 
to issue such tickets (and to honor these arrangements) or they 
would risk the wholesale nonadnission of their nonimmigrant 
passengers.* since INS is simply acting within its discretion as 
to what documentation must be provided to secure admission no 
statutory changes are needed. And since U.S. fundH^e nSi involved 
there is no need to seek appropriations. involved. 

How would the no-refund system bring about the advantages men- 
tioned earlier? The most obvious element of the scheme is that i? 
would doubl3 the travel cost for an intending VA. Thil iould be a 
najor detriment to an alien from a distant place, hit I m?nor o 
P?^^"^'?^ ^ "^^"^^y nation. Table 1 shows the low 



ne 



j^*^. nearoy nation. Table 1 shows the lowest 

Jg^ iL^i^ltM" ^? ^ °^ location, as orway 1, 

1980. The additional cost to the VA would be half the fares noted: 

th» ..I^^r,^"^ principal advantage of the no-refund system would be 
the use of VA-purchased tickets to save tax funds which could be 
recycled to enhance INS enforcement efforts. Because non-iimiqrants 
^ inh^f^.": allowed to refund their tickets (and because Sy^woSJd 
^L?^^*^ ^° ?^'»lties for not retai.nng the tickets) , the non- 

iSSi'f^n%::?n Vi^'rr'''^^ ^^^^^ '° "^^^ ^^^^ tickets, if and when 
tney fell into VA status, and were apprehended by INS, thev would 
^.^^ airline ticket that would take them back to iheir own 

land.** currently, more than 78» of the 57,700,000 a year spent 
by INS on travel for returning aliens (both deportees and voluntary 
nnfrl^?^^' is devoted to air travel. Thus the system once in ?uU 

What would the airlines be ask*d to do? Airlines wishinc to 
-carry nonimmigrant passengers to the United Statd's would be required 
to demand that such passengers hold roundtrip or appropriate onward 
airline tickets, and that the return or Svward poriion of the tickets 
be nonrefundable, rhey would be expected to make no exceptions**** 
m this regard, which would pose no hardship to the airlines. 

r^n. J^L''?^''^®''^'^"^^ required to maintain a uniform data system, 
reporting the nun^er of roundtrip or onward tickets issued, the number 

*One of the unintended consequences of this ays tea nay be that oersons 
unable to illegally .igrate by air. nay shift theii: business to the lllslZ^r 
liners, so a slnilar nonrefundable ticket arrangenent vould need to be worked 
out with them. 

utoirff n^'^'v ^^"^ '""•^^ ^^^^"^ tickets, they might be aorc 

likely to fly home voluntarily than If they bad to purchase the tickets. 

.S*^ proposed recycllns of alien travel funds Is discussed m the addendum 
to this paper. 

****Savc for those authorized by an INS district director; refunds would be 
m^de only in Inttances of death or adjustment to permanent resident aUcn status. 
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Tablo 1 

Lowest Available Round trip Airfare to thv U.S. From Selected 
Foreign Citi e s on Scheduled Airlines, May 15, 1980 

0 



Cities 


Carrier 


Fare (in 


Kingston - Miami 


BWI 


138.00 


Port-of-Spain - New York 


PanAm 


504.00 


Lima - Miami 


Braniff 


594.00 


London - New York 


TWA 


688.00* 


Athens - New York 


TWA 


825.00 


Hong Kong - San Francisco 


PanAm 


1298.00 


Calcutta - New York 


TWA 


1333.00 



Note: All fares subject to fluctuating local currency values. 
All fares are based on origination in foreign cities. 

* Laker Airways offers a much lower fare, but efforts to 
contact them were unsuccessful. 

Source: Telephone conversations with Pan Am, TWA, Braniff 
British west Indies, and Eastern Airlines. 



used, and the number not used. Ideally, these data would be required 
for each segment of the line*s service to the U.S. (thus separate 

^® generated for flights from Mexico City to San Antonio, 
Mexico City to New Orleans, Tampico to San Antonio, Taapico to New 
Orleans, etc.). The final diraension of the reporting system would 
be time, so in each case the number of three-month old unused tickets 
would be reported, the number six months old, nine months old, etc. 
The data would be recorded in a standard format on computer tapes, 
and then forwarded to INS for merging into a worldwide rei>ort. 

The latter report would tell, at a glance, the relative and 
absolute incidence of unused return tickets for every airport in 
the world. It would be possible to monitor changes over tinse in 
the incidence of visa abuse, and to make appropriate adjustnsonts 
in visa issuance and inspection procedures. 

In our initial conversations with the representative of a major 
airline, we found that the airline was not enthusiastic about the 
prospect, essentially because it would mean that it would have to 
adjust its current business practices. The point was nade that the 
remarkable computer systems which the airlines possess deal with 
reservations, rather than with ticket sales, and that their computers 
would have to bo reprogrammed if this proposal were to be implemented. 
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h« *K S of the world, however, would be richly rewarded 

by the proposed system, if there are approximately 200 000 now 
airborne VAs each year, and if each on a^eragrhad to piroSase a 

York t^irTn^S^f ^? f^?"" ^"^^^^ take one from Sew 

iStir!^^ fiff*^?^' example) that would amount to a ShJTooo.OOO 
wSr?rif1uoh ItoLll (550,000,000 minus S6,6oO,6oO 

>„f^. f tickets used for those expelled by INS), if the 

average return fare would be a little mSre, say the $344 Lrrent-iv 
l« nnn^SSS ^""^^ ^ho airlines would have mSre tSan^ 

$62,000,000 a year in interest-free loans (568,800, SoOmr^ul 6'oSo,OOo) 

Assuming a very modest interest rate (10%), the Dronos^l 
would pay the airlines S4.4 to 6.8 million a yeir the^a^s^ vear 

11 Sn.'1¥rEr'r- ^^^^^^^^^ 

Addendun; lUS Expulsion Patterns 
INS h«s throo basic pattern, for the expulsion of apprehended .Hens, 

1. Mtxican (,nd C.n.di*n) nationals captured «t or ne.r the borders, 
are returned through the nearest port of entry, usually m ins 

^s'*^^ purchasing any transportation ser- 

wicJ An^ accounted for about two thirds of those expelled 
(650,000 or so) m FY '79. * ^h^aa^-o 

2. Mexican nationals captured m the interior have their choice of 
being returned to the bordtr or being put on a plane to Mexico 
City. Currently ms records, but does not tabulate, the numbers 
in each of those two subclasses. »^«.t*^».'=. 

3. Non-Mexican nationals are placed m planes heading for their 
hotnelands. 



Unfortunately data are not available £or the second and third patterns, 
a. .uch, but we do know that $6,000,000 of the $7,700,000 spent on alien travel 
in FY '79 was spent on airborne departure.. Presuitobly most of the travel 
-f und»-*nr^rnr-cxrvxi«m-^ c^ght m the mterioTT 

and reUtivoly Uttlo is spent ou rerroving tb^ largo r^i^rz caught at the 
border, m a sense, then, the allocation of alien travel funds is the exact 
reverse of the allocation of enforccryent fund*. Th-s latter a^e heavily con- 
centrated on the border, but the forw>r are heavily concentrated m the 
interior. 



*After this paper wa. written, I became aware of the visa waiver bill 
(H.R. 7125), which proposes to waive the visitor visa rcqulreocnt for nationals 
of a nunber of nations that are unlikely to produce visa abusers (e.g., Western 
Europe and Japan). That program, which Is aimed at decrei»sinfi the consular 
workload and Increasing the tourist trade rather than enhancing enforcenent, 
would cuke use of a couple of elements suggested here — the nonrefundable return 
ticket, and the INS Inspection authority a. a device to cause Che airline, to 
cooperate with the program. Far from enhancing law entorcencnc, 
though, Che visa waiver program would eliminate 

the screening of potenclal visitors ac Che U.S. consulates, and, further 
despite the elimination of some positions In the embaasles, the proposal* 
Bakes no provision for additional Irtalgratlon Inspectors. The visa waiver 
proposal .uggcsts that a roundtrlp, nonref un<Jable ticket be used In lieu 
of a visa In nation, which do not Upparencly) produce many visa abusers. 
__y »t a'^J suggesting Is that the roundtrlp, nonrefundable airline ticket 
FRIC/*^ ^" addition to a vi > In all nations. A combined approach, which 

LlV^io not recoaocnd. Is obviously a possibility. rv 
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Freein9 •v«n a million dollars in *livn travel funds. Ucauso of the pro 
posed nonrefundable return ticket would allov* INS to experiiwjnt with two 
strategics along the southern border: 



1. Voluntary interior repatriation . With the exception of those who 
secure airUno tickets to Mexico City, all Mexican nationals are 
simply turned loose at the border. Many seek to return to the 
U.S. the next day. The only buslift to the interior now operating 
runs fron El Centro to LostKochis (about 500 nilcs south of the 
Mexican border, on the Sea of Cortes). This operation, however, is 
only for those who *ro willing and able to buy their own tickets 
(only $15). Some 386 such bus tickets were purchased in March, 1980. 

One would suspect that were the bus tickets cude available free 
and the offer nadtf for travel to several other interior locations, 
that some of the discouraged illegal migrants would take advantage 
of the offer, thus relieving for a while some of the pressure on 
the border. A plan like this, is currently under consideration by INS. 



2. Lateral border repatriation . For those Mexican nationals from the 
interior, who are caught at ChuU Vista, for oxaaiple, and who do not 
opt for the bus ride back to the Interior, another technique could 
be used. They could k» transported latertilly along the border to 
a remote spot, such as LuXeville (Arizona) and repatriated at that 
point. This would be a discouragincr prospect, and would cause some 
of the Mexican Nationals to accept the interior busrido. Those who 
seek to return to the United States at Lukevillo would do so under 
conditions which were less attractive! to the alien, than those at 
Chula Vista; their absence from the Tijuana area would also tend to 
to relieve some of the pressures at that point. 



Obviously either of these strategies could be used witnout the intro- 
duction of the nonrefundable return ticket program (either through additional 
appropriations, or the transfer of funds now used for high unit cost ox- 
pulsiorr by *ir> but the ticket proposal ^ould. after a few nonths of oper- 
ation, make such experimonta possible without securing additional funds. ) 
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Senate Simpson. Again I have a roll call vote, aridlf v/oxxld fur- 
ther inquire of my questions personally. So v^^e will have a 10- 
minute recess and then come back, and then there will be a fev/ 
minutes of questions. And I mil join you in just a few moments. 

Uiecess.] 

Senator Simpson. We just retrofitted a battleship with that vote. 
I think IS what we just did. 

So I do apologize, but that goes with the territory. 

Some questions. I listened with great interest to all three of you 
because xt is an area of significant great interest, and even though 
it IS not a large number that we speak of, in my time on the Select 
Comrnission and as chairman of the subcommittee, it is one that 
gets the juices going, it really does, and especially I think the Iran- 
ian student issue. 

A lot of mail has come to us with regard to that, and we weigh 
that knowing the intensity of that kind of feeling. But it does 
become a focal point. There are certain things that do in this 
highly emotionally charged arena, and that is one. 

But certainly what you are in effect saying is that it is so impor- 
tant to remember that these universities and institutions that 
accept foreign students certainly serve an extraordinary role as an 
agent of cross-culture understanding of domestic and foreign stu- 
dents, of cross-pollination process. That is very important to me 
personally. I have seen it work. 

So David North's suggestions for increased observation with 
regard to th.e foreign student program is, as usual, highly creative 
and interesting. I would be most interested in the views of the 
other two members of the panel as to your responses to the feasibil- 
ity of such suggestions as modifying the 1-20 form from an unnum- 
bered form, which I understand now— I heard that inteichange 
there. You might bring us up to date on the subcommittee. 

Perhaps there is no longer any valid numbered form, but it is 
now costing one dollar. 
. M«. Olson. It is $10 a hundred. 

Senator Simpson. One dime. In other words, changing that or the 
possibility of altering that to a numbered form good for one year 
-andnproviamg-thalrth^~s~chl)ols^y ar^um for that, as well as tHe 
suggestion there for acquiring a nonrefundable round trip airline 
ticket for all nonimmigrants arriving by air. 

What are your views? I would be particularly interested in Mr. 
Catron's and Ms. Olson's on that. 

Ms. Olson. The 1-20 form was revised in the past year. It is 
dated February 14, 1981. They are now serially numbered and they, 
are logged out to institutions when they are purchased from the 
Government Printing Office. The forms 1-20 are valid for the date 
indicated on them. A student is eligible to enter the country on or 
before the date stated, and the 1-20 is not valid after that date. 

The old 1-20 were valid for 1 calendar year from the date on 
which they were signed. But this was changed when they were re- 
vised. 

I think that Mr. North's suggestion of the $10 processing fee to 
pay to a visa office or to pay to Immigration has merit and some 
real potential. But I think that charging institutions $10 per 1-20 
would be counterproductive in that many institutions issue I-20's 
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to sfudehTs for a variety of purposes other than initial entry, exam- 
ple, they are frequently issued to students for returning home tem- 
pararily. Some students get as many as four or five I-20*s in 1 year. 
If they go to school in Florida and live in Jamaica, they may get a 
new 1-20 every time they go home for a weekend. And charging 
$10 each time one of those is issued, when it is only used as a re- 
entry permit, I think would be counterproductive. 

However, I think it would not be prohibitive for students to pay 
some kind of a service fee on the processing. 

Mr. Catron. I certainly favor tne idea of user charges in general, 
where it is feasible and appropriate. I think there are many areas 
within INS where they are appropriate. The fee for a^udicating 
the naturalization examination for example, could well be raised to 
$50 or $75, given the nature of that benefit. 

I tend not to favor pricing forms, although that certainly bears 
looking at. I think perhaps an alternative would be to charge some 
fee to the schools who wish approval to admit foreign students. I do 
not know what an appropriate fee would be, but if thev are in fact 
reaping the benefits of the program in the sense that their tuitions 
are being augmented by foreignr* students coming in, it would be 
possible, as part of the certification process to have them pay some 
fee. 

On the issue of the nonrefundable return air ticket, I think that 
is an excellent idea. I think that can and should be done. 

Ms. Olsok. I would agree with that, too, as a private citizen 
rather than as a spokesman for NAFSA. 

Senator Simpson. That is a very important distinction. But that 
has intrigued me since it was first presented. It is such a basic 
thing, but that is sometimes what we lose track of in this laby- 
rinth. But that does seem like the basic sort of thing that could be 
accomplished, is the person who is saying they are just temporary 
and they are going for business or whatever purposes — that does 
not seem to be an intrusion to me. 

A couple of other questions of Mr. North. Do you feel that other 
institutions or individuals, such as employers or tourists them- 
selves, should be subjec t to som e kin d of a fee to cover INS p rocess- 
ing? 1 would be interesfeairTj^ur views: ^ 

Mr. North. I had not thought about it in connection with tour- 
ists. I have noticed that as one leaves Mexico City, for instance, one 
pays a fee simply to get out of that airport, and that is true in a 
number of other instances, too. So I must say that in terms of a fee 
for a tourist visa, that is something I had not thought about. 

I do think that there are some fees levied by INS on employer 
petitions, and if they are not it is an exception. There are a 
number of such situations where fees are levied, and I see no 
reason why we should not have some kind of a fee, and presumably 
relating to not just the pieces of paper but to the number of nonim- 
migrants involved. 

Senator Simpson. Let me ask you, do you have any data regard- 
ing displacement of U.S. students by foreign students who are au- 
♦.horized to work? 

Mr. North. I did some research on that, as you may know. Sena- 
tor, a couple of years ago for the Labor Department. That was in 
ti:e good old days when the Labor Department was still funding im- 



ERLC 



351 

migration policy research, which has come to a close. I examined a 
series of nonimmigrant classes^ looking at the J-ls, F-l's, H-ls 
H-2 s, and L-1 's. * 
I found rather thunderous labor market impacts of the H-2 pro- 
gram, particularly the agricultural H-2 program, and I think de- 
pressing ones. I, as you know, have a dim view of much of that pro- 
gram. 

I did not find an awful lot of negative impact of the foreign stu- 
dents on U.S. labor markets, largely because they are not bonded. 
They can work anywhere they want. The restrictions on them are 
not such that they make them more attractive workers, whereas 
the restrictions on the H-2's do make them more attractive work- 
ers. 

So the introduction of foreign student workers into a labor 
market— they are primarily involved in urban ones and obviously 
in places where there are large numbers of foreign students— is 
very much like the introduction of an equal number of American 
college students. I found that not particularly impressive nor par- 
ticularly worrisome. 

Senator Simpson. Do you have any comment on the proposals 
which have been made to broaden the authority of the schools to 
define and evaluate a foreign student's authorization to work'^ 

Mr. North. I think that is something that should be looked at 
carefully. I am really more concerned about— I do not want to 
resist your line of questioning, but I would like to say that I am 
more concerned about the use of the 1-20 by some fly-by-night 
schools and by particularly proprietary schools as a technique for 
allowing someone to come into this country and stay illegally. 

I think that is a much more significant problem than the passing 
impact on the labor market of foreign students in status, who hope- 
fully will go home when they complete their degree. I am much 
more concerned about the use of some parts of this program as an 
entry vehicle for undccumenteds. 

Senator Simpson. A final question. What is your response to the 
suggestion that the INS should return to a duration of status ad- 
misswna_Q£ioreiga students, which would authorize their stay for 
as long as they remain bona fide students in an approved course of 
study? 

Mr. NoKTH. I would like to look at that only in the context of the 
academic institutions, and I would be perfectly happy to see that as 
a tradeoff for a more vigorous scrutiny of the nonacademic institu- 
tions. 

Senator Simpson. Dr. Catron, in your testimony you state that 
the legitimate interest in knowing what schools students are at- 
tending is better served and served far more cheaply by an infor- 
mation system than by a^udication. Could you elaborate for the 
record what you mean by an information system and how that 
system would operate, briefly, please? 

Mr. Catron. Yes. I said that in relation specifically to student 
transfers, but I think it applies more generally. INS must have cer- 
tain minimum information about F-1 students, at least their name, 
nationality, and the school they attend. I think that an information 
system that provided that would be adequate, and the emphasis 
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therefore could be decreased on laying hands on students, having 
them come mto the INS offices. 

So the information system would be centralized, it would be auto- 
mated, it would be a subcomponent of the nonimmigrant document 
control system, and it would have a limited number of features. It 
wouldn't be an ehforcement system. It would be an information 
system. 

In addition, of course, I can*t overemphasize the importance of 
holding the schools responsible for maintaining certain sorts of in- 
formation. Schools are the institutional sponsors and I think that 
this is extremely important. 

An attempt to develop a student information system without the 
recert^ncation process,- without the commitment to enforcing the 
regulations on noncomplying recalcitrant schools, will not be suc- 
cessful. But given that commitment, I think that this sort of infor- 
mation system would suffice. 

S<mator Simpson. Do you have a response to that, Ms. Olson? 

Ms. Qlson. Yes. Actually, I agree with him. I think that the 
Service's proposal of recertification on the forms 1-17 for institu- 
tions authorized to accept foreign students is a very good one, and 
with some modifications to his proposals to Immigration, I think 
that institutions would be willing and able to provide the informa- 
tion that is being requested by the Service. 

The basic information that is currently on the form 1-20 would 
constitute a valid data base for the Service, and that information 
should be available from colleges and universities. 

I would point out to you that, going back to what Mr. North was 
saying previously about the differentiation in schools, what can be 
expected from colleges and universities certainly would differ from 
what could be expected from vocational or proprietary or even ele- 
mentary and secondary schools in the data keeping services con- 
cerning foreign students. 

Senator Simpson. And what is the position of your organization, 
Ms. Olson, in the reaffirmation of the authority to examine school 
records on individual stud(fnts suspected of visa violations and the 
requirement of schools to release student addresses and telephone 
numbers upon an INS request? 

What steps might be taken to improve cooperation in that 
regard? And I would be interested in your views. 

Ms. Olson. Currently our concern is the statement, the reaffir- 
mation of the Immigration's right to this information, because in 
the regulation there is nothing written that authorises Immigra- 
tion to have access to anything other than the information con- 
cerning a student's name, country of birth, country of citizenship, 
' date of birth, whether he's taking a full course of study, where he s 
enrolled in school— the information contained on the form I-20B. 

I think Immigration has a valid right to information concerning 
foreign students, but it needs to be c^r^^fully detailed and published 
so that there are not abuses from district to district. At the present 
time there is very little uniformity in the enforcement of things 
from one district of Immigration .to another, and what is being re- 
quested in Buffalo may be quite different from what is being re- 
quested in Atlanta. 
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Senator Simpson. Finally, is there concern among members of 

• SSeTu ^'l "^rf ''''''' cuts fn Fedlra 

Kf«,^nH ^H,f<; student loan programs, both in terms of 

^ ^ job programs and work projects 
1^5 n^.!^^^ ^"u'^Ti^- ^^onipetition for jobs beTween^foJeiS 
and U S students, who I thmk naturally ai ft going to be concen- 
trated m the same labor market? e o -« oe concen 

fjftiil'f n ^^y^^l°^ found any great concern in this area, for 
two reasons. One is that foreign students do not qualify for many 

studenJr'S.Pv^'^^'V*"^^?''-^^^""^^ ^^^il^ble to AmeSJ 
prog?Sms. ^ ^* ^ ''^^'"^^^O"' ^''e not eligible for work-study 

And second, under the current regulations a foreign student 
Sd'dWLpTn rT^^* employiSn? whkk 

?o^^Sioi^^f fh^S." ^^"'^"^ ^-^^^ I ha^M 

At the present time it seems to be working quite equitably. 
Senator Simpson. I would be interested, as you perceive it in the 
SSnclfw recent thinp whether ?ou see I disdnct/on ov a dil 
be helpful. If you should perceive that. It really 
would-at least I would be interested personally 
HpS« f '^Tr institution where 87 percent of stu- 

denS 7r-f"" .V^I^ ^i"*^ and this is the American stu- 

Sf^ ' ^^'^'^^ students. So that of the percentage of stu- 

K^?-/"""!!.^ students, they may be in competition for 

fin^fJa^L''"^ .u'l^T^y ^PP!^""" ^^at the American students are 
nnding the work that they need. 

Senator Simpson. One further question of Dr. Catron. What is 
Ek""®^ ^?u^ current practice, which is the one 

«^ S ^5^^^ ^^"''^"^ ana other nonimmigrants to 

l?if ^9\^"^u^^^"' immigrant once they are in thi United 
!nH rol " u'""'''' of discontinuing that practice 

t if^5 ^ '"''^ ^""^^ to their homeland before 

making that request. 

^ Jl;.f^*''^°^* •T^'MJ'as an issue that came up in my study, but I 
did not pursue it in the depth that I did some other areas. There is 
a .provision, as you indicate, for adjustment of status from nonim- 
migrant to immigrant status. 

uJfi^^^il f V, ,t^® information is very sketchy on this. As 

best I could tell, something like 10 percent of the foreign students 
may avail themselves of that adjustment in status. They do so of 
course, primarily because they marry an American citizen. They 
don t usually do it on the basis of work. ^ 
cfJtnf "ot have a firm position on changing the adjustment of 
status practice. If 10 percent of the students adjusting status is 
deemed to be too great, then certainly you ought to consider requir- 
ing them to return to their home countries for a period of time, as 
the J s now are required to do. But if consideration is given to 
eliminating ac^justment of status, it should be considered for all 
nonimmigrants not just students. 

Saiator Simpson. I thank you very much. You have been very 
helpful and your testimony is greatly appreciated. Thank you. 
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The final witness today is Norman Philion of the Air Transport 
Association, with regard to the visa waiver issue. And if you would, 
please, feel free to proceed. I think you have a slide presentation to 
make, and we certainly will appreciate your going forward. 

STATEMENT OF NORMAN J. PHILION, EXECUTIVE VICE 
PRESIDENT, AIR TRANSPORT ASSOCIATION OF AMERICA 
Mr. Phiuon. Thaik you, Mr. Chairman. It's a pleasure to be 
with you. 

For the record, my name is Norman Philion. I am the executive 
vice president of the Air Transport Association of America, which 
represents the scheduled airlines of the United States. I have a pre- 
pared statement for the record which I would like tr submit, with 
your indulgence. 

Senator Simpson. Without objection, it will be entered. 

Mr. Phiuon. Mr. Chairn^an, I appear on behalf of the airlines of 
the United States in sujiftort of the administration's proposal to 
waive visas for visitors from selected countries abroad. In the inter- 
est of your time and because I think the presentation we are about 
to share with you depicts the delay, the inconvenience and the 
frustration that are faced by visitors and potential visitors to this 
country at most of the major international travel markets abroad-y- 
this particular presentation v/as developed in late spring of this 
year, prior to the beginning of the peak travel season to the United 
States. 

And what you are going to see transpired at consular offices at 
the U.S. Embassy in London. So ^ith your permission, we will pro- 
ceed with the slide presentation. It is very brief. 

[A slide show was presented.] 

Mr. Philion. That concludes our brief presentation, Mr. Chair- 
man. Again, the airlines, joined by all other elements of the U.S. 
travel and tourism industry, strongly urge favorable consideration 
of this legislation. We have been urging it for many years, and we 
think the time has come for its consideration. 

Thank you. • j i . 

Senator Simpson. Well, I certainly appreciate that, and the time 
indeed has come. And one of the significant parts of your little 
presentation there was the latter statement, that it certainly would 
do nothing to accomplish that on one end and not on both ends, 
when we are dealing with it. And that is what we are trying to re- 
solve and will resolve, and this corrective effort will be encom- 
passed in the draft of the legislation of the INS. 

You did suggest that the penalty which has been proposed of 
$1,000 for each infraction be eliminated. How might we be assured 
that the airlines will comply with the regulations without that per. 
alty? 

Mr. Phiuon. We think the strongest incentive would be to make 
clear in the legislation that any carrier, any airline that repeatedly 
neglects its responsibilities, which we are prepared to accept under 
this legislation, then the surest way to control that is to terminate 
the contract. No airline will be able to participate in this arrange- 
ment, the visa waiver program, as the legislation is drafted without 
being a party to a contract with the Federal Government. And we 
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think the best incentive is to have a clear authority to terminate 
that contract immediately. 

Our concern with the $1,000 penalty is because, based upon past 
experience with the Immigration Service, we think it will get into 
the bureaucratic clerk process, where $1,000 fines will be levied 
across the board for any number of very minor paperwork transac- 
tion problems. 

Senator Simpson. With respect to the visa waiver legislation, do 
you think there is a danger to the national security at all because 
ot the lack of clearance in. a foreign country? 

Mr. Phiuon. I think, Mr. Chairman, that one of the things that 
com^ out strongest in our slide presentation and from our person- 
^ al observations at consular offices abroad is that a person who 

sends his passport into a U.S. consular office from 400 or 500 miles 
away IS getting very little screening. I think you could see exam- 
pies of that from the mail that is stacked up and the sheer effort to 
issue visitor visas as quickly as possible. 

Now so long as the U.S. Government can permit visitors to come 
here after applying through the mail, it indicates that they are get- 
ting a very careful screening when' they arrive in the United 
btates, and that is m fact the case. Under the law, as you know, 
there is a joint responsibility on the Attorney General and -the Sec- 
retary of State on the admission of nonimmigrants. And the issu- 
ance of. a visitor visa guarantees no en.ry mto the United States. 
1 he recipient of that visa has to be inspected and cleared by the 
^ Immigration Service at the port of entry. We think they are doing 
a reasonably good job at the airport and I think som^t of the num- 
bers that were given to you by an earlier witness today, only 17,000 
rejects at our airports of entry, in this day and age of massive in- 
ternational air travel, compared to half a million or more at the 
border points, is indicative of the kind of an inspection process that 
goes on today. 

Senator Simpson. Do you think the absence of clearance in the 
foreign country will mean longer lines and longer time for clear- 
• ance at our airport? 

Mr. Philion. It need not and we hope it would not. We have 
talked, after some hearings by the House subcommittee in New 
York last year, to a number of the immigration inspectors in the 
firing line at Kennedy Airport, and they said at the time they saw 
no need for ^ny additional work as a result of visa waivers. 

They still felt on ^ personal basis, a one on one basis, that they 
could handle that traffic without any delay. 

Senator Simpson. Do other countries that are involved with' ap- 
propriate, at least to them, clearance and waiver provisions, do 
they impose substantial penalties upon carriers for violations? 

Mr. Phiuon. Very few countries today have as restrictive re- 
quirements under law in terms of penalties imposed upon airlines 
We could provide for the record— I do n^ have it here— those coun- 
tries which do and those countries wliich do not. 
[The material referred to follows:] 
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Air Transport Association 




OF AMERICA 



NORMAN J. PHILtON 
Ex«cutrv« VIc« PrMkl«nt 



1 709 N«w York Avenut, N.W. 
Wtthington, 0. C. 20006 
Phone (202) 872-4000 



December 14, 1981 



Honorable Alan K. Simp^oa 
Chairmany Immigration Subcocsiittee 
Comiaittee on the Judiciary 
United States Senate 
Washington, D. C. 20510 

Dear Mr. Chairman: 

I greatly appreciated the opportunity to appear before the Subcoianlttee 
on November 30 to support the Administration's proposal to waive visas on a 
reciprocal basis for visitors cooing to the United States from selected 
countries. 

During the course of my testimony I was asked about the extent to which 
other countries impose substantial penalties on carriers in connection with 
the entry of non-immigrant and visitor travelers (page 244 of the transcript). 
I undertook to provide an answer for th& record. 

To the best of our knowledge from information available to us, no foreign 
country imposes a penalty similar to that contained in the Administration's 
visitor visa waiver legislative proposal for document controls relating to 
visa waivers. As a mater of fact, only Canada and the United States impoie 
non-discretionary fines in the case of visitors arriving without a visa where 
a visa is requiree. 

We would be pleased to provide any additional information within our 
means in this regard that the Subcommittee oiay need. 



Sincerely, 




Norman J. Philion 
Executive Vice President 
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Well, I thank you very much, Mr. Philion and your group And 
yours IS a very valid statement and it is going to be corrected 

Mr. Philion. Thank you, Mr. Chairman. If I could aid just one 
comment to some of your prior questions on user charges we 
l.eve there is a need for user charges, particularly in domestircor^- 
merce m this country And we pay. we think, our fair shTre 
m\^hfV°L?r^ °^ mternational charges of the kind that you 
tZt m«npr K ""^^^ '■'fP''=* immigration or customs for 

^L^^^V" P'^^'^' that we operate to 70 foreign 

coun ries. The airline system, the international airline system and 
Dosed?whor°"'^ be seriously affected if the United States !m 

ers fo, wh^fpv"'''' °i ^^^'■^"^ °" international travel- 

ers, foi whatever reason, and it was copied, as it would be. by most 
of the other nations of the world. wuuiu oe. oy most 

One of the prior witnesses earlier mentioned the fac that in 
eaying certain countries you now pay a departure tax We hai" 
that same tax or had it until recently as a part of our airport and 
airways program, where every departing passenger pays S3 That 
statute, as you know, expired. But the administration has proposed 
its reinstitution and we expect it will be before too long 

Inank you. 

vvf !n''*°'"-^i''"'°''-.^'"' ^^^"'^ fo"- that comment. And again, 
we appreciate your being here. ^ ' 

This will conclude the hearing. The next one is on December 

.mmicf..r "^""^'""r ^""^ "^1^ conclude this month the hearings on 
immigration and refugee policy reform. Thank you so much 

IWhereupon, at 5:20 p.m., the subcommittee was adjourned, to re- 
convene on December 11, 1981.] ' 
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Prepared Statement of Norman J. Philion 

My name is Norman J. Philion. I am Executive Vice 
President of the Air Transport Association of America, 
which represents U.S. scheduled airlines. I appreciate 
this opportunity to appear before the subcommittee to 
discuss the Administration's pi-oposed let;islation to 
waive the visitor visa requirement for business and 
pleasure travelers from selected countries. * 

Among our members are 19 U.S. flag airlines that 
provide scheduled axr service between the United States 
and some 70 other nations. These airlines, together with 
other elements of the U.S. travel and tourism industry, 
have long advocated procedures to simplify and facilitate 
the entry of travelers visiting the United States. The 
airlines have urged enactment of visitor visa waiver 
legislation because they believe that the visa require- 
ment is unnecessary in many cases, that its elimination 
would spur travel to this country, and that it would 
provide a means of competing more effectively m the 
international travel market. 

The proposed legislation wou .d permit the :>ecretary 
of State and the Attorney General, acting jointly, to 
waive the nonimmigrant visa requirement for tourists artd 
business visitors from qualifying countries who do not 
plan to remain in the United J:>tatos lon^^er than 90 days. 
Enactment of the visa waiver proposal would be consistent 
with several of our national and international policy 
objectives and commitments, including the lacilitation 
Annex to the Chicago Convention on International Civil 
Aviation, the Helsinki Final Act of the Conference on 
Security and Cooperation in Kurope, and the Final Report 
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of the Select Commission on Immigration and Refugee 
Policy issued last March. 

Because current U.S. visitor visa requirements are 
unnecessarily complex and burdensome, they are a negative 
. factor in the selection of the United States as a travel 
destination in today's highly competitive international 
travel market. The waiver of visas for business and 
pleasure visitors from selected countries will do much 
to overcome that negative factor and will result in an 
increase in the numbers of international travelers to the 
United States. 

There have been various reservations in the past 
about easing visitor visa requirements. These reservations 
have ranged, in different periods of our history, from 
national security concerns to more recent concerns 
about a potential increase in illegal alien problems. 
The pending visa waiver proposal has safeguards which 
addiass current concerns. For example, recipients of 
visa waivers would be required to possess roundtrip, 
non-refundable tickets. They would also be required to 
execute affidavits confirming their eligibility for 
temporary admission under applicable provisions of the 
Immigration and Nationalty Act, and to pledge not to 
seek employment while in the United states. The affidavit 
would then serve as a two-part immigration entry and 
departure control document - the first copy being 
collected upon the visitor's arrival in the United States, 
with the second being collected oy an airline upon the 
visitor's departure. The forms would then be quickly 
matched by the Immigration Service through a newly 
developed computerized system. 
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Under this proposal, the airlines would be required 
to enter into a contract with the Attorney General in 
order to bring visitors without visas to the United 
States. The airlines would be responsible for issuing 
the roundtrip, non-refundable tickets, for insuring 
transportation to the traveler back to the point of 
origin of the ticket, and for collecting the departure 
control documents and returning them to the Immigration 
Service. Additionally, the airlines will be responsible 
for assuriag that international travelers are aware of 
the limitations governing entry into the United States 
under the visa waiver. Moreover, the airlines will be 
responsible for returning visitors found ineligible at 
the port of entry. 

In addition to thoss substantial financial and 
i^rocedural responsibilities, the pending proposal also 
contains burdensome penalty provisions applicable to the 
airlines'. They would impose a $1,000 penalty on the 
airlines for each and every contractual infraction, 
however minor, even those relating to simple paperwork 
infractions. The airlines believe the proposed penalty 
provisions are excessive on the one hand, because they 
could be imposed in cases involving thousands of 
individual paperwork transactions each day, and are 
unnecessary on the other, because there is a better way 
to achieve contractual compliance. That is, terminate 
the contract of any carrier that regularly fails to 
adhere to the rules. The airlines would suggest, 
therefore, that the need for such penalty provisions be 
reexamined, and that, at the very least, a provision be 
included which would allow mitigation of penalties under 
appropriate circumstances. Attached to our statement is 
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a copy of the Administration's visa waiver legislative 
proposal together with our^draft language to amend it for 
for this purpose. 

Despite the recognized benefits of international 
tourism to the economy of the United States, current U.S. 
visitor visa requirements deter travel to this country, 
are unnecessary in many cases, and are at odds with the 
practices of nearly all other countries competing for 
international travel. The pending visa waiver proposal 
would help address such problems in a positive way, and 
is fully consistent with the principles set forth in the 
recently enacted National Tourism Policy Act. 

Moreover, the proposal would save the Department of 
State 121 positions overseas at an estimated $913,000 
during the current fiscal year, with savings during fiscal 
year 1983 at an estimated $3,778,000. Visitor travel to 
the United States is projected to continue to increase 
in future years and government savings will increase 
accordingly. We believe, as does the Department of 
State, that it is wasteful to devote the staff and time 
simply to stamp visitor visas in the passports of citizens 
of selected countries which present few, if any, problems 
when entering the United States. We certainly concur with 
the comments of the Secretary of State on March 24, 1981, 
before a House subcommittee when he said, "...these changes 
are essential if we are to meet our statutory consular... 
requirements within the resources requested." 

As noted, visitor travel benefits the United States 
economy. Last year, for example, visitors traveling to 
the United States on the scheduled airlines, increased 
by 13 percent and these travelers, plus those arriving 
by other transportation modes, spent an estimated 
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$12 billion while in the United States, producing over 
$l' billion in federal, state and local tax revenues. 

Present visitor-visa law is at odds with the practices 
of nearly all other countries genuinely interested m 
promoting tourism. For example, twenty European countries 
waive visas for United States visitors, and the citizens 
of these countries find it difficult to understand why the 
United States does not reciprocate. They resent our 
visitor visa requirements. 

Conclusion 

The basic objective of facilitation is to secure, to 
the maximum degree consistent with the public interest, 
unimpeded passage of international travel. The current 
U.S. visitor visa requirement is inconsistent with this 
objective. It is also inconsistent with congressionally 
mandated public policies designed to promote travel to this 
country by visitors from abroad, and to stimulate airline 
competition in the international marketplace. 

Elimination of unnecessary and cumbersome barriers 
to the entry of visitors to the United States is long 
overdue. Favorable consideration of the visa waiver 
amendment is needed to assure that a major barrier to visitor 
travel to the United States is minimized. 

The Administration's proposed legislation has been 
carefully constructed to provide safeguards against abuse 
and, with the exception of the proposed penalty provisions, 
represents a realistic and viable visa waiver plan. We 
strongly urge favorable consideration by the subcommittee 
of this visitor visa waiver legislation. 
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Administration's Proposed Visa 

Waiver Legislation Attachment 1 



A BILL 

To amend the Immigration and Nationality Act, and for other 

Purposes . 

Be it enacted by the Senate and House of Representatives 
of the United States of America in Congress assembled. That 
(a) section 212(d) of the Immigration and Nationality Act 
(8 U.S.C. 1182(d)) is amended by adding at the end thereof 
the following new paragraph: 

"(11) (A) The requirement of paragraph 26(B) of sub- 
section (a) may be waived by the Attorney General and the 
Secretary of State^acting jointly, in the case of an alien 
who — 

"(i) is applying for admission as a nonimmigrant 
visitor for business or pleasure for a period not 
exceeding ninety days; 

"(ii) is a national of a country which extends, 
or is prepared to extend, reciprocal privileges to 
citizens and nationals of the United States; 

"(iii) before such admiss.ion completes such 
immigration forms as the Attorney General shall by regu- 
lation prescribe; 

"(iv) has a round-trip, nonrefundable, non- 
transferable, transportation ticket issued by a person 
who has entered into an agreement with the Attorney 
General guaranteeing transport of the alien out of 
the United States at the end of the alien's visit; 
and 
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" (v) has been determined not to represent a 
threat to the welfare, safety, or security of the 
United States. 

"(B)(i) For the period beginning on the effective date 
of this paragraph and ending on the last day of the first 
fiscal year which begins after the effective date of this 
paragraph, a country shall be considered to be within the 
purview of subparagraph (A) (ii) of this paragraph only if, in 
the last two full fiscal years preceding the effective date 
of this paragraph, such country had an average nonimmigrant 
visa refusal rate, as determined by the Secretary of State, 
of less than 2 per centum (and no higher than 2.5 per centum 
m any one of those two years). For the purposes of this 
i;al)para<jraph, the term "average nonimmigrant visa refusal 
rate" means the number of nonimmigrant visas refused under 
section 212(a) and 214(b) for applicants of the nationality 
of such country at consular offices in said country as a 
percentage of the total number of such visa applications actuall 



"(ii) For each fiscal year following the period specified 
in subparagraph (B)(i), a country considere<l to be within the 
purview of subparagraph (A) (ii) during such period shall not 
be considered to remain within the purview of subparagraph 
(A)(ii) unless, in the two fiscal years immediately preceding 
such fiscal year, it had either an average rate of e:<clusion 
and withdrawal of application for admission or an average 
rate of violation of nonirtmigrant status, as determined in 
either case by the Attorney General which exceeded 1 per 
centum of the persons admitted to the United States in 
waiver of visa cases under this paragraph (or which exceeded 
1.5 per centum of such persons in any one of those two 
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yeara) : Provided, That in determining the rate of violation 
of nonimmigrant status the Attorney General shall exclude 
from consideration thode persons who remained for more than 
ninety days in the United States for reasons beyond their 
control or for trivial overstays (less than fifteen days), 
if there was no intention to remain permanently in the 
United States. Determinations required by this subparagraph 
shall be made as soon as practicable after the end of each 
fiscal year. 

"(iii) If/ at the end of any fiscal year following the 
period specified in subparagraph (B)(i), a country not 
previously considered within the purview of subparagraph (A)(ii) 
shall have a nonimmigrant visa refusal rate, as determined 



in the manner ^provided for in subparagraph (B)(i), of less 
than 2 per centum, such country shall be considered to be 
within the purview of subparagraph (A)(ii) for the next 
following fiscal year and shall thereafter be treated in the 
manner specified in subparagraph (b) (ii) . 

"(iv) If, at the end of any fiscal year following 
the period specified in (B}(i}, a country previously considered 
within the purview of 8ubp£u:agraph (A}(ii} but which lost that 

status under the provisions of subparagraph (B)(ii) but 
which again shall have nonimmigrant visa refusal rate, as 
determined in the manner provided for in subparagraph (b) ii) , 
of less than 2 per centum, such country shall be considered 
to be within the purview of subparagraph (A) (ii) for the 
next following fiscal year and shall thereafter be treated 
in the manner specified in subparagraph (B)(ii). 

"(C) Notwithstanding the provisions of subparagraphs 
(A) and (B) of this paragraph, no alien shall be admitted 
without a visa pursuant to this paragraph if he has previously 
been so admitted and failed to comply with the conditions 
of his previous admission. 
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"(D) Notwithstanding aiy of the other provisions of 
this paragraph the Attorney General and the Secretary of 
State, acting jointly, may, for whatever reason, including 
the national security, refrain from waiving the visa require- 
ment in respect of nationals of any country * which may qualify 
therefor under this paragraph or may, at any time, rescind 
any waiver previously granted under this pauragraph. " . 

(b) Section 214(a) of the Immigration and Nationality 
Act (8 U.S.C. 1184(a)) is amended by changing the period at 
the end thereof to a colon and by adding thereto* the following: 
"Provided, That no alien admitted to the United States with- 
out a visa pursuant to section 212(d) (11) shall be authorized 
to remain in the United States as a nonimmigrant alien for 

a period exceeding ninety days from the date of this admission.**. 

(c) Section 245(c) of the Inmigration and Nationality 
Act (8 U.S.C. 1255(c)*') is amended to read as follows: 

"(c) The provisions of this section shall not be 
applicable to (1) an alien crewman; (2) an alien (other 
than an immediate relative as defined in section 2J^(b)) 
who hereafter continued in or accepts unauthorized employ- 
ment prior to filing an application for adjustment of 
status; (3) an alien admitted in transit without visa under 
section 212(d)(4)(C); or (4) an alien admitted as a temporary 
visitor for business or pleasure without a visa under 
section 212(d) (11) 

(d) Section 248 of the' Iirmigration and Nationality 
Act (8 U.S.C. 1258) is amended by inserting after the word 
"except" the following: "an alien admitted as a temporary 
visitor for business or pleasure under section 212(d) ( 11) ," . 

(e) There shal^ be added immediately following tlie 

heading "CHAPTER 8 GENERAL PENALTY PROVISIONS" a new' " 
section above which will be set forth a heading reading: 
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"FAILURE TO COMPLY WITH CONTRACT GUARANTEES", and which shal 
read as follows: 

"SEC. 270. (a> Every person transporting noniim igrant 
aliens pursuant to section 212(d) (11) shall enter into a 
contract with the Attorney General guaranteeing that (1) 
such person shall issue aliens covered by that section round 
trip, nonrefundable, nontransferable, transportation tickets 
(2) such person shall not refund the cost of the return 
IxjrL of Uie tidcct; (3) such person shall not cancel the return 
Ijart of tiio ticket; (4) such person shall be responsible for in- 
suring transportation of such alien back to the country to which 
tlie return trip ticket was issued; and (5) such person shall col- 
lect from each such alien, at the time of departure, the required 
copy of the form or fonns prescribe a by the Attorney General in 
subi>aragraph (iii) of section 212(d) (11) (A) and return it to the 
Iimugration and Naturalization Service in such manner and within 
such tiiiu ds the Attorney General shall by regulation prescribe. ' 
"(b) If it appears to the satisfaction of the attoney 

General that such person has defaulted on any of the guarantees 
in paragraph (a) such person shall pay to the collector of 

custons for the custors district in which tte port of arrival is 
legated the sum of $i,ooo for each and every default. 

"(c) As used in this section the term 'person' includes, 

Uit is not limited to, the owner, master, agent, cofimanding 

officer, charterer, or consignee of any vessel or aircraft.", 
(f) nie provisions of this Act shall be ef^'ective on the 

date of their enactment into law. 
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The Air Transport Association Attachment 2 

of America Suggested Amendment 

to Subsection (e) of the 

Administration's Visa Waiver 

Proposal 

" (b) Such a person defaulting cn any of the guarantees in 
paragraph (a) may be required to pay to the Custors District 
Director for the apprc^riate customs district the sur.i of $1,000 
for each default. The Attorney General, after examining cdl 
the circutBtances surrounding the default, including appropriate 
mitigating circunstanoes, shall determine v^ther sxach payment 
is warranted. 

Or ^ 

"(b) The Attorney General ray-A terminate the contract of such 
person for repeated failure to perform the requirerrents of sub- 
section (a) . 

Or 

both under (b) 
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GENERAL COUNSEL OF THE 

wSn^J?^|^J2^''*«™^~T 0'= COMMERCE 



DK i 1981 



Honorable Strom Thurmond 
Chairman/ Committee on the Judiciary 
United States Senate 
Washington, o.C. 20510 

. Dear Mr. Chairman: * 

This Department wishes to provide the following views for 
inclusion in the record on two bills currently pending^ before^ 
your Committee, H.R. 4514, an Administration bill, 

"To amend the Inunigration and Nationality Act to allow the 
waiver of certain nonimmigrant visa •'^quirements, " 

and H.R. 1872, a bill, 

"To waive the visa requirement for aliens visiting Guam for 
not more than 15 days." 

The Department stron9ly recommends enactment of H.R. 4514, but 
would have no objectioo to enactment of H.R. 1872. 

Under present law, all foreign nationals (except Canadians, 
Bahamians and British citizens resident in Bermuda, the Cayman 
Islands and the Turks and Caicoj islands) must obtain a visa in 
order to enter the United^States. H.R. 4514 would authorize 
tne Secretary of state and the Attorney General to waive the 
visa requirement for any alien (1) seeking admission to the 
United States for a period of not more than 90 days as a 
nonimmigrant visitor, and (2) who is a national of a foreign 
country which has a refusal rate of less than two percent for 
applicants seeking such admission and which extends, or is 
prepared to extend, reciprocal privileges to nationals of the 
United States. s 

) 

H.R. 1872 would exempt any alien' deeking to enter Guam as a 
temporary visitor ^oc business or pleasure for 15 days or le^s 
from existing U.S. requirements that he be in possession of (1) 
a valid passport; and (2) a vaiid. nonimmigrant visa or 
border-crossing card. However, such an alien would have to be 
a national of a foreign country designated by the Secretary of 
State on the basis> of reciprocity or on the basis of his 
determination that such designation would promote the foreign 
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policy of the United States. Furthermore, the stay of such an 
alien in Guam could not be extended, nor could his status De 
changed, under other provisions of the Immigration and 
Nationality Act. 

The International Travel Act of 1961, as amended, directs the 
Secretary of Commerce to, "encourage the simpli f ic^.tion , 
reduction or elimination of barriers to travel, and the 
facilitation of international travel generally," and to 
"develop, plan and carry out a comprehensive , program. . .to 
stimulate and encourage travel to the United States by 
residents of foreign countries. ..." The National Tourism 
Policy Act^ of 1981 establishes a national tourism policy, one 
of whose ob3ectives is to, "encourage the free and welcoi^e 
entry of individuals traveling to the United States in order to 
enhance international understanding and goodwill consistent 
with immigration laws* • . ." Both proposed bills are 
consistent with tne jntenc of these Acts, and would increase 
the effectiveness of the Department ',s program to encourage 
tourism to the United States from abroad. 

Research performed by and for the Department's former United 
States Travel Service indicates that the anticipation of 
"difficult entry procedures and/or difficulty in pbtaining a 
visa" inhibits some foreign nationals from visiting this 
country as tourists. Studies conducted in 1977 in five of the 
countries which would be affected by H*R. 4514 showed that an 
average of 13.6% of potential tourists to the United States 
anticipated difficult entry procedures or difficulty in 
obtaining a U.S. visa* The number of visitors reporting such 
difficulty canged from a high of 25% for French visitors to a 
low of 4% for visitors from the Netherlands. 

Each potential visitor deterred by existing visa requirements 
from traveling to, the United States represents a loss of more 
than $6^50 in U.S. foreign exchange earnings (transportation 
fares excluded) . 

Most Western European countries eliminated the visa requirement 
for American and other tourists in the post World War II era. 
Furt^•;rmore , the overwhelming majority of applicants for 
admission to the United States from Western Europe qualify for 
entry. Dedpite these facts, the United States has not 
rec iprocated. 

In d number of countries, the volume of visa applications is so 
large that significant backlogs build up, and there are long 
delays in processing applications. This creates inconvenience, 
and, in some cases, undue hardship to the applicant* 
often, the result has been negative publicity for tne United 
States and frustration and ill will on the part of the 
potential visitor. Ill will is especially unfortunate inasmuch 
as a large number of applicants for U.S. visitor visas are our 
relatives, our friends and our business associates. ^ 



Both H*R. 4514 and H*R. 1872 would simplify entry procedures 
for nationals of mopt of those countries which have eliminated 
the nonimmigrant visa requirement for citizens of the United 
States. They wojld probably also encourage certain countries 
which still require visas for U.S. citizens to accord our 
nationals reciprocal treatment. In November of 1978, the 
Japan-Hawaii Economic Council adopted a resolution calling for 
"Elimination of visa Requirements for Japan'U*S. Visitors, Both 
Ways, and Short-Term Tourists." Japan currently requires 
arriving American tourists to be in the possession of a valid 
visitor visa. 
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Both H.R. 4514 and H.R. 1872 are compatible with the touri<=n, 
provisions of the Helsinki Accords, Annex 9 of the convPnJfno 
Worw'I^CriiS"nJ "V^^^viation, and the recoLendaS o °the 
world Tourism Organization on tourism facilitation The 

?gJadu«J,v==°''?-?'''^! ^""^ P^^ti^^' among othe things! to 
gradually simplify and flexibly administer procedures for «v«h 

ciMzens^f o™° ll''' "^^l^'i^'?^ concerning ^^elent of'°' 
«a"dul??v i"*""" Participat-.ing states,- and to "endeavor 
gradually to lower, where necessary, fees for visas and 
official travel documents." Annex 9 recoMds thit " 
"Contracting states (of which the U.S. isTne) extend to the 

SfL^te^^ar^rln^fments"'"^'^^ '^'^ T^^^'^^ °? aL!L'^?n'g "thorough 
oixacerai arrangements, or unilateral action, entrance visas 
for temporary visitors." The World Itourism Organization 

a^lTIInl • -"amine the%sibUity of 

abolishing, on a reciprocal basis, or unilaterally er.trv ,,i=L 

iSrat!or"'^'ir^°" "^''^"^ admission'for peri^ds'of Lo t 
1epLced'bv'ohhe?'n' "i"""' eliminated, should not be 

of toSrists." P'^°«duxes which would complicate the entry 

u'wou?d"benefi?'theT"" • "ecause 

iust that pmL ^^'r'^°'' °^ ^"tire country, not 

1^,11 . because it would apply to a greater 

Nevt%h°f "-S- visitors than would h". 1872? 

Nevertheless, we recognize that enactment of H.R. 1872 would 
JufmaniL! ""^tt'^l '"^'^ and create jobs for 

?ht?fyi ^ without aggravating the illegal alien problem- 
therefore, we have no objection to its becoming i^^? ' 

ah,mH^;!I?'^'^^ s^Ployn-ent on Guam" are not sufficiently 
l^rthermor^ """"^^ °^ illegal aliens. ^ 

iVq Territority is located far from the 

U.S. mainland and other possessions, any aliens who do P^nh^r 
Guam cannot automatically gain access to Ha^lii Maska o^L. 
territories or possessions or trusts, or the mainland in 
a?r • Sore .'I;"" lll-^t° ^i^itors arrived"in Guam Sy 

w h a h gh standa d°of'?"' ""^ ^ -tion 

(t^r ^ S"" ° " °» ^'^^e'^^^^^ L-ii5r 

^Lt^lLr^" advised by the Office of Mana>iement and -Budget 
Sincerely, 

/ She r men E. Unge'x) 
General Counsel 
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GENERAL COUNSEL OF THE 

UNITED STATES DEPARTMENT OF COMMERCE 

Washington OC 20230 



Honorable Strom Thurmond 

Chairman, Committee on the Judiciary 

United States Senate 

Washington, D.C. 20510 

Dear Mr. Chairman: 

This Department wishes to provide the following views for 
inclusion in the record on legislation currently pending 
before your committee, H.R. 4514, an Administration bill, 

''To amend the Immigration and Nationality Act to 
allow the waiver of certain nonimmigrant visa 
requirements . " 

The Department strongly recommends prompt enactment of 
H.R. 4514. Under present lav?, all foreign nationals 
(except Canadians, Bahamians and British citizens resident 
in Bermuda, the Cayman Islands and the Turks and Caicos 
Islands) must obtain a visa in order to enter the United 
States. H.R. 4514 would authorize the Secretary of State 
and the Attorney General to waive the visa requirement 
for any alien (1) seeking admission to the United States 
for a period of not more than 90 days as a nonimmigrant 
visitor, and (2) who is a national of a foreign country 
which has a refusal rate of less than two percent for 
applicants seeking such admission and which extends, or 
is prepared to extend, reciprocal privileges to nationals 
of the United States. 

The International Travel Act of 1961, as amended, directs the 
Secretary of Commerce to, "encourage the simplification, 
reduction or elimination of barriers to travel, and the 
facilitation of international travel generally," and to 
"dev« "op, plan and carry out a comprehensive program. . . to 
stimulate and encourage travel to the United States Ly 
residents of foreign countries. . . The National Tourism 
Policy Act of 19P1 establishes a national tourism policy, one 
of whose objectives is to, "encourage the free and welcome 
entr- of individuals ^.traveling to the United States in order to 
enhance international understanding and goodwill consistent 
with immigration laws. ..." The proposed bill is consistent 
with the intent of these Acts, and would increase the 
effectiveness of the Department's program to encourage 
tourism to the United States from abroad. 

Research performed by and for the Department's former United 
States Travel Service indicates that the anticipation of 
"difficult entry procedures and/or difficulty in obtaining a 
visa" inhibits some foreign nationals from visiting this 
country as tourists. Studies conducted ir» 1977 in five of the 
countries which would be affected by H.R. 4514 showed that an 
average of 13.6% of potential tourists to the United States 
anticipated difficult entry procedures or difficulty in 
obtaining a U,S. visa The number of visitors reporting such 
difficulty ranged from a high of 25% for French visitors to a 
low of 4% for visitors fro the Netherlands. 
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Each potential visitor deterred by existing visa requirements 
slloln"^ 1° ^"''"'^ represents . lols oHorl 

fares excluded) exchange earnings (transportation 

f«r\»!^-^''" European countries eliminated the visa requirement 
for American and other tourists in the post World War II era 
Furthermore, the overwhelming majority of applicants for 
admission to the United states from Westen. Europe qualify for 

rec[^;ocate^:'' ''^'^ ''''''' '""^ ""^^^^ "^^^ 

In a number of countries, the volume of visa applications is so 
large that significant backlogs build up, and Sere are !ong 
and^^f/" processing applications. This creates inconvenience, 
and, in some cases, undue hardship to the applicant. Too 

I r^"" negative publicity for the United 

States and frustration and ill will on the part of the 

Is T^arae''n,™h^^- V-^^ " especially unfortunate inasmuch 

as a large number of applicants for U.S. visitor visas are our 
relatives, our friends and our business associates. 

H.R. 4514 would simplify entry procedures for nationals of 
Vila rfc^r^ln^f "f^^"^ ^^."^ eliminated the nonimmigrant 
Drobablv^^^o citizens of the United states. It would 

probably also encourage certain countries which still require 
visas for U.S. citizens to accord our nationals reciprocal 
treatment In November of 19 78, the Japan-Hawaii Economic 
Council adopted a resolution calling for "Elimination of 
ci^^.^''"^T^"^^ Japa"-U-S. Visitors, Both Way&, and 
Short-. erm Tourists." Japan currently requires arrivinq 
American tourists to be in the possession of a valid visitor 

H.R. 4514 is compatible with the tourism provisions of the 
Helsinki Accords, Annex 9 of the Convention on International 
t-ivii Aviation, and the recommendations of the World Tourism 
^^I^Ui^tu^"" °". tourism facilitation. The Helsinki Accords 
^nd f?»v^KiS"^'^^; ^"""^ '^''^"^s, to "gradually simplify 

and flexibly administer procedures for exit and entry," to 

ease regulations concerning movement of citizens from 
other participating states," and to "endeavor gradually to 
lower, where necessary, fees for visas and official travel 

(oHhrch'the'^rr 9 recommends that "Contracting States 
vor wnicn the U.S. is one) extend to the maximum number 
of countries the practice of abolishing, th^ou^ SiTateral 
arrangements, or unilateral action, entrance visas for 
temporary visitors." The World Tourism Organization 
01!^??^^-"'^'' ""e-*" States. . .examinn^rpossibility 

Sd °^t^Srr^p^-rby';?h%^%^^ 
complicate the entry of tourists," 

The Department of Commerce believes that H R 4514 is in 
a^^tiorby-^^urc-o^ute-e^!"^^^^' ^"^ "^^ P-P?^^^d"faiSrable 

^^l^tS^^^^^J^T^ ^ to 
prlgiam^'^" "'^'^ standpoint of the Administ^JLn- s 

Sincere ly, 

Sherman E. U«^er 
General Counsel 

o o "^^^ 

RJC 



